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Coming—There has been considerable 
discussion of late of the feasibility of the 
federal sales tax. A basic consideration for 
the expression of an opinion on the feasibil- 
ity of this tax is a definition of ‘taxable 
sales price Professor Due explores this in 
the next issue. 


The controversial Sections 452 and 462 
were deleted from the statute books earlier 
this year by insistence of the Treasury De- 
partment. What's the history, what's the 
status and what's the future in this area? 
S‘anley P. Wagman of the Tax Department 
of ‘the Department of Justice underiakes an 


explanation of these questions. 


Of decided practical value is the article 
by Clark E. Bowen, under the title of ‘‘Fed- 
eral Timber Taxes Under the New Code.”’ 
This is a correlation of the various provi- 
sions of the Code which impinge upon the 


timber industry. 
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Tus magazine is published 
to promote sound thought in 
economic, legal and account- 
ing principles relating to all 
federal and state taxation 
To this end it contains signed 
articles on tax subjects of 
current interest reports on 
pending state tax legislation, 
interpretations of tax laws 
and other tax information. 


The editorial policy is to 
allow frank discussion of tax 
issues. On this basis contri- 
butions are invited Respon 
sibility is not assumed for the 
contents of the articles or for 
the opinions expressed there 
in. Editor, Henry L. Stewart 
Washington Editor, Lyman 
L. Long: Business Manager 
George J. Zahringer: Circula 
tion Manager, M. S. Hixson 
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Administrative... 


FEDERAL 
TAXES 


% 

I: OR THOSE who are interested in a type 
of organization known as a Swiss Stiftungs—an organization 
similar to our trust or corporation, see the case of Oei Tjong Swan, 
CCH Dec 20,173, 24 TC ‘ No. 94. The case involves the estate 
tax on monies and securities held by these Stiftungs in New York 
banks. The case also sets $0.065 as the rate of exchange between 
the United States dollar and the Dutch guilder applicable in July of 
1943. The United States dollar value of the decedent’s securities, 
which were located outside of the United States, was less than the 
value, at the date of the decedent’s death, of comparable unre- 
stricted shares selling on the New York Stock Exchange. This 
value was determined by converting the United States value of com 
parable unrestricted shares into Dutch guilders at the last official 
rate of exchange and by reconverting that value into United 
States dollars at the .065 ratio. 


W HERE there is hope there is value. Stock 
of a corporation is not worthless simply because it has no liqui 
dating value. Such factors as deficits, operating losses, lack of 
working funds, poor business conditions and similar circumstances 
are not always sufficient to establish worthlessness. As long as 


the stock has potential value it is not worthless.—Lincoln, CCH 


Dec. 21,131, No. 24 Te , No. 76 


Li: \N ITEM is improperly accrued in an 
earlier year, a bad debt loss cannot be taken in a later year to 
offset the amount improperly accrued. It happened like this: 
\ government contractor computed his income on a completed 
contract basis. Upon completion of the contract he accrued an 
item of some $25,000 damages caused by delays on the part of 
the government. This amount was estimated and when the 
damage claim was litigated, the taxpayer was awarded about 


one half the amount of damages sued for. The judgment was 
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included in the taxpayer’s income for the year in which it was 
awarded, and the taxpayer's deduction of a bad debt loss of the 
difference between the amount accrued and the amount of the judg- 
ment was disallowed.—I/rwin, CCH Dec. 21,139, 24 TC —, No. 80. 

If you lend money to someone, the debt created must have 
value when created. No deduction for worthlessness will be 
the loan that such a debt would be worthless. You cannot create 
a bad debt.—Moorshead, CCH Dec. 21,168(M), 14 TCM 848. 


allowed for money loaned, if lender knew at the time of making 


A REAL ESTATE DEALER, who, if he had 
sold the land which he owned, would have realized ordinary 
income, transferred the land to a corporation for all of the cor 
poration’s stock. A few days later he sold the stock of the 
corporation to another corporation and then claimed a capital 
gain on this sale. Neither the Tax Court nor the Ninth Circuit 
would permit the capital gain theory to stand. It was held that 
the series of steps resulting in the ultimate sale of this land was 
but subterfuge to transfer the income from the ordinary clas 
sification to that of capital gain.—Jacobs v. Commissioner, 55-2 
ustc § 9555. 


ry. 

| HIS CORPORATION, by resolution of its 
board of directors, continued to pay to the widow of its deceased 
president his monthly salary. The widow performed no services 
for the company, although she had been a director and a nominal 
officer of the company since its organization. It was held that 
these payments constitute gifts.—Haskell, CCH Dec. 21,133(M), 
14 TCM 7838. 


WueEn CREATED, an employers pension 


covered 115 employees of whom five were officers. Six years 


later there were ten eligible employees of whom five were officers. 
The Commissioner contended that at the outset, the officers were 
credited with 8.4 per cent of the trust’s total funds and the rank 
and-file employees were credited with 91.6 per cent. But, after 
six years, the officers had 58 per cent while the rank-and-file 
employees had 42 per cent. “This is discrimination!” claimed 
the Commissioner. “Not so!” ruled the Tax Court. 

“We think that discrimination within the meaning of the 
statute embodies some real preferential treatment in favor of the 
officers as against the rank and file employees. That kind of 
discrimination is not present here, however, because no provision 
of the plan itself was inherently discriminatory, nor was there 
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any ulterior motive to frame its provisions to channel the major 
part of the funds to the officer group because of any events or 
circumstances which the management foresaw or expected to 
occur, 


“If there is any discrimination here, it would seem to be in 
favor of the permanent employees as against the impermanent 
employees, but that is not the type of discrimination contem 
plated by the statute.”—Ryan School Retirement Trust, CCH Dee 
20,984, 24 TC —, No. 17 


ry 

| HE MOST COMMON method of making 
a gift of securities to a child is to register the stock in the name 
of the parent, for in some states securities cannot be registered 
in the names of children. Formerly this created income tax 
problems for the parent, but a new ruling clarifies this point 
Income or capital gain from securities which are the property 
of a minor, but are registered in the name of the parent, is taxable 
income to the child. But this income must be kept in a “trustee” 
bank account for the child.—Rev. Rul. 55-469 There is, of 
course, a potential gift tax when securities are registered in the 
name of the minor. It has always been easy to make gifts to 
children of cash and of Series E bonds, but difficult to make gifts 
of registered shares of stock. A uniform bill to amend state law 
to make it easy to give stock to a minor and permit the parent 
to be the custodian has just been enacted into law in eight states: 
California, Colorado, Connecticut, Georgia, New Jersey, North 
Carolina, Ohio and Wisconsin. Under this law, parents can sell, 
manage, vote, et 


the stock goes to the minor on his twenty- 
first birthday. 


Di ORCEES beware. If you file a joint re 
turn and a deficiency arises, and in divorce proceedings your hus 
band agrees to pay this deficiency, do you think Uncle Sam its 
going to let you off the hook? No. When a husband and wife file 


a joint return, the liability is joint and several. So the 


will hold 


Tax Court 


The agreement between two debtors equally obligated for 
the payment of a debt that only one of them shall thereafter 
be hable for its payment is not binding upon the creditor unless 
he consents thereto. The approval of such agreement by a court 
in a proceeding wherein the creditor is not a party will have 
no effect upon his rights to collect his debt.—Mildred Smith 
Ballenger, CCH Dec. 21,087(M), 14 TCM 651 
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Federal Tax Changes... 


Congressional Committee 
Studies IRS Reorganization 


Washington Tax Talk 





The Congress 


Congress adjourned at midnight, August 
2, and before it did so, it enacted the follow 
ing bills, which have since received the sig- 


nature of the President 


H.R. 257. To provide that the limitations 
statutes in connection with the sale or 
exchange of a taxpayer’s residence under 
the 1939 Code shall not run against the 
taxpayer while he is on extended active 
duty in the Armed Forces 


H.R. 2553. Relating to rents received by 
a corporation on property used by a share 
holder, in connection with the definition of 
gross income of personal holding companies, 
1939 Code, made applicable to years 1950 
1953 


H. R. 4581. To further define cutting oils, 
impose a manufacturers’ excise tax on cut 
ting oils at the rate of two cents a gallon 

rather than at ad valorem rates), and to 
provide for a refund of tax where lubri 
cating oil is used as cutting oil. 


H. R. 5647. To repeal the excise tax on 
motorcycles 


H. R. 6263. Easing tax treatment of brok- 
ers who engage in arbitrage transactions 
on convertible bonds and who hold separate 
bonds in their own investment accounts. 


H.R.7018. To authorize subpoenas for 
enforcement of narcotics laws. 


H.R. 7024. To remove the manufacturers’ 
excise tax from the sale of component parts 
for use in other manufactured products, 
specifically, automobile, refrigerator, radio, 
television, or camera lens components, to 
confine the tax on radio and television 
apparatus to entertainment-type machines, 
and to throw the burden of proof on the 
government in cases arising under 1939 


Washington Tax Talk 


Code Section 102 but tried after enactment 


of this bill 


H.R. 7095. To exempt from admissions 
taxes some of the events held for the benefit 


of the United States Olympic Association. 


H. R. 7300 lo allow long-term tax bene 
fits over the term of a patent infringement, 
where compensatory damages received from 
a patent intringement suit are received ot 
accrued in one year 


The President pocket-vetoed H. R. 6887, 
which would have extended to 1957 the non- 
recognition of gain provisions for railroads 


in bankruptcy, where there is a debt dis- 
charge 


The so-called Bobtail Bill, which in- 
cluded a number of proposals on which 
there was a likelihood of quick agreement, 
was not pushed through, The life insurance 
company tax formula (H. R. 7201) was held 
up by the Senate Finance Commiittee. 


When the Senate returns, it will find the 
following bills which have been passed by 
the House awaiting its action. 


H.R. 3413. To exempt the installation 
cost of community television antennas from 
communications facilities and service taxes. 


H.R. 4582. To permit a corporation, in 
a tax-free liquidation, to deduct excess con 
tributions made by a subsidiary to a quali 
fied pension plan 


H. R. 4668. To remove the 10 per cent 


excise tax on aromatic cachous (sen sen). 


H. R. 5265. To exempt certain additional 
foreign travel from the tax on transporta- 
tion of persons. 


H.R. 5428. To amend the 1954 Code to 
provide that Chapter 71 relative to trans- 
ferees and fiduciaries shall apply with re 


spect to all taxes imposed by the 1939 
Code. 
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H. R.6143. To provide capital gain treat 
ment on a transfer of patent rights, irre- 
spective of basis 

H.R.6227. To provide for the control 


and regulation of bank holding companies. 


H.R.6712. To provide that certain cor- 


porations (where no shareholder is a real 
estate dealer) may, like individuals, treat 
income from the subdivision of real prop- 


erty as capital gain under the 1954 Code. 


H.R Eliminating 
in computations tor companies engaged in 
work (1939 Code, Section 459(f)) 
which had taken advantage of the involun- 


6999 


any adjustment 


defense 


tary LIFO inventory liquidation benefits 


H.R To 


come credit 


7036 


tax 


conform retirement in- 
Code provisions to the 
provisions corresponding liberalized provi- 
sions of the Social Security Amendments 
of 1954. Persons between 65 and 72 could 
earn up to $1,200 without a reduction in the 
credit 


H. R. 7094 
1939 Code to 


allowan r 


‘To amend Section 120 of the 
the 1954 Code 
of unlimited deductions for chari 
table contributions by 


tributions in the vear and eight of 


the ten preceding taxable years, plus income 


contorm to 


an individual if con 
taxable 


taxes, exceed 90 per cent of taxable income 
H. R. 7247 lo amend the 1954 Code with 
respect to the treatment of gain in certain 


railroad 


H.R. 7 


the credits for 


reorganizations, 


282. To clarify the manner in which 


dividends received, for divi 


dends paid, and for a Western Hemisphere 


trade corporation, are to be given effect 
in computing the alternative tax of a corpo 
ration with respect to its capital gains 

H.R. 7364. To exempt certain installment 
obligations from the imposition of docu 
mentary stamp taxes on transfers of stock 

H. R. 7634 Amounts of 60 cents or less 
not subject to the transportation tax on 


individuals 


Congressional committee studies IRS re- 
organization. Plan No. 1 
for the improvement of operation of 
the Internal effec 
tive in March, 1952, some opposition 
in both the House and the Senate. On 
February 19, 1953, a special advisory group 


Reorganization 
the 
Revenue Service became 


alter 


was appointed tor the purpose otf appraising 
the Internal Revenue the 
adoption of Plan No. 1. This special ad 


service atter 


visory group has filed its report with Jere 
Cooper, chairman of the Joint Committee 
on Internal Revenue and Taxation of the 
House of Representatives. The advisory 
646 September, 


eee er ew ee CO see VF aes ed 


—ywYe 


committee divided its study 


into five parts 
Part 


appraisal of the revenue 
produced; part two is a study of employee 
morale; part three deals 
procedures; and part 


one 1s an 


with 
rour 1s 


entorcement 
general ad 
ministration 


The special advisory group report makes 


the following recommendations 


“Recognizing that the reorganization of 


the Internal Revenue Service under Plan 
No. 1 is an accomplished fact, the advisory 
group is of the opinion that it is not prac 
tical at this late date to suggest a return 
to the old system. Moreover, it is believed 
that some of the changes accomplished 
under the new system have been an im 


provement. It is the opinion of the advisory 
group, however, that changes can be made 
in the present the 
which will materially improve the revenue 
situation and the morale and administration 
ot the 


organization of Service 
»ervice 


“Our recommendations for 
»ervice 


' 
improving the 


are as follows 


“(1) That a study be made under the di 
rection of the Joint Committee on Internal 
Revenue ‘Taxation to determine whether 
the offices of regional commissioner 
sent an unnecessary 
should be From information 
presently available, it appears that these of 


may be 


repre 
superstructure which 
abolishe d 


hices unnecessary 


(2) The supervision of the two functions 


of tax determination and tax collection 
should be placed in a single administrator 
above the district director level Kither 
the determination or the collection function 
should be reassigned to another official 
coordinate with the district director and 


responsible to a higher level 
“(3) 
be established in the national office in order 


the ad 


regulations 


A centralized post-audit review should 
to provide greater uniformity in 
ministration ot 
but 
the 
of material 


“(4) The 
in the Internal 
be confined to 
duct by 


tax laws and 


with no authority to 


reopen cases in 


absence of fraud or 


misrepresentation 


tacts. 


role of the Inspection Service 


Revenue Service should 


investigating wrongtul con 
~ervice employees and to the sys 
audit 


transactions It 


tematic verification otf and 


should be the 
stated policy of the national office to make 
clear at all times that its function is limited 


accounts 
financial 


to these duties It should not be permitted 


(Continued on page 689) 
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] T IS A MATTER of constant surprise to 
- those who, accidentally or otherwise, are 
thrown into the field of excise tax practice 
that the subject is so generally ignored. Law 
Many 
large firms assign their most ingenious and 
astute legal personnel to income tax and re- 
lated problems and leave their excise tax prob 
lems to whatever member of the staff chances 
to be saddled with them. Even the Internal 
Revenue Service has in the past treated the 
excise tax as something of a stepchild in 
terms of the size of staff and the importance 


school tax courses rarely mention it. 


assigned to it; and Congress has approached 
the matter of draftsmanship on this topic 
with an attitude which can only be charac- 
terized as so slapdash as to be almost con- 
temptuous 


‘This general depreciatory attitude toward 
the problems in this field is wholly unwar 
ranted. ‘That it is not warranted by 
lack of intellectual challenge may be sug 
gested by the difficulties dealt with below 
in attempting to determine what statute of 
limitations 


any 


governs claims for 


refunds of 
excise taxes under the 1939 


is the law 


manufacturers’ 
Code P 


reasons 


dealt with here for 
footnote 13) 
Moreover, the numerical range of problems 
which aris¢ 


which 


given below (see 


under these tax laws and which 
require painstaking and difficult 
almost limitless 


analysis is 


‘ For instance 
incorporated in a set is a 


Refunds 


nontaxable article 


Excise Tax 
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a television tuner which is not 
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Excise Tax Refunds 
on Warranty Costs 


By THOMAS M. COOLEY, Il, and HENRY B. WEAVER, Jr. 


The Case Against a Four- 
Year Limitation as a 


Maximum Allowable Recovery 


All this, however, would be of no conse 


quence if the practical results of dealing 


with the perplexities of excise tax law were 


negligible. They are not. Manufacturers’ 


excise taxes are imposed on almost every 


imaginable product. Their range may be 


seen in the fact that jewelry, cosmetics, auto 
parts, electric hedge clippers, adding ma- 
chines, trout flies and trunks are all included, 


among 


others The tax 


different 


many varies in 


amount, with 


articles, but it is 


never negligible because of the way in which 


Thus, such a tax of 
10 per cent applicable to television sets. If 
a manultacturet 


it operates there is 


pays this tax on an 


item 


which does not 


properly fall within the 
statute,’ he will be 
product by 


item 


forced to overprice his 
10 per cent of the 
something 


cost of this 
which he cannot long do 
in a competitive market if his competitors 


are better Similarly, if he 


informed fails 
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Mr. Weaver (at left) 
and Mr. Cooley 

are associated 

with the law firm 

of Weaver & Glassie, 
Washington, D. C. 


to pay tax on an article properly taxable,” 


ome years later that he owes 
ment 10 per cent of the gross 
sales price ol all such articles sold over the 


he may find 
the gover! 
period, and that all chance of recovering the 
cost from his vendees is long past 

Few 
By many 


taxes are relatively 


businesses can afford such mistakes 


comparison, mistakes on income 


They 


existence ol 


minor irritations 
the 
income, while excise taxes are on gross receipts 


prec lude the 


are at least predicated on 


and car making of any income 


Equally practical is the 
refunds 


what 
be available to a taxpayer in 
circumstances 


question ol 
may 
certain Passing over for the 
moment the refund to which a taxpayer ob 
viously is, or ought to be, 


erroneously ot 


entitled if the tax 
illezally collected 
from him or collected in an amount in excess 
of what he properly there also 
refunds expressly provided for in such situa 
that 

which 


has been 


owes, are 


tions as where 


a purchaser buys 


an 


article on his 


vendor has 


properly 
included 
but the purchaser 
purpose which law 
tax exempt; or that where the vendor sells 
an article and properly pays tax on jts full 


* For instance, an 
connection with the sale 

*For example, 1939 
ef. 1954 Code, Sec. 4220 

* 1939 Sec 3443(a)(2); ef 
Sec. 6416 

* The term is, of 
as it may suggest that the vendee 
taxpayer It is perfectly clear that the tax is 
on the vendor-manufacturer only, and no matter 
how clearly he indicates that a part of the 
purchase price he exacts is charged only to 
reimburse him for the tax he paid, he has not 
made his vendee the payor of the tax. He has 
merely increased his price and explained why 
The tax, as such, is not ‘passed on.’ See, 
for example, 123 Hast 54th Street, Inc. v. U. 8 
46-2 { 9326, 157 F. (2d) 68 (CCA-2) 


648 


tax 
the 


uses it 


paid the (and presumably its 


amount in 
later 


sale price), 


lor a is by 


accessory 
of" a 
Code, 


sold on or in 
taxable article 
Sec. 3443(a)(1); 
Code 


1954 Code, 


course, inaccurate insofar 


may be the 


, 
usT« 


September, 


price but later gives a price rebate or allow- 


ance to his vendee, thus reducing the base 


on which the tax was calculated.* 


It is the latter 
this paper is concerned. A common miscon- 
ception is that the vendor in this situation 
can obtain a refund only if he can show that 


state of facts with which 


on”’’*® the tax to his 


the 


section 


he has not “passed 


vendee as a part of purchase price 


Chere is, in relating to 


effect on < 


tact, a 


over 


payments which has this 


sorts of refunds, but it in 
under the 
(3443(a)).° 
that 


persons who have passed on the 


terms excludes 


refunds section here under dis 


cussion Moreover, it is quite 


cleat the theory of 


refusing refunds to 


not 
rhe 
passing-on provisions rest on the proposition 
that a 


tax 1s 


applicable to price-allowance cases 


reimbursed 
vould 
then 


taxpayer who has been 
by his vendee for the tax he has paid 
be unjustly the 
him.” In the 


situation, the taxpayer gets 


enriched if tax were 


refunded to price-allowance 


a retund of tax 


solely in proportion to the allowance he h: 


made to his vendee Assuming 


that, at t 
time ot sale, the vendee paid him as part 


the purchase price the ful 


amount « the 


*No overpayment of tax under 
ter shall be credited or refunded 
than under subsection (a)) 
person who paid the tax establishes that 
he has not included the tax in the price of the 
article with respect to which it was imposed 
or collected the amount of from the vendee 
or F ' (Italics supplied.) 1939 Code 
Sec. 3443(d) 
‘Compare the ‘Tax on 
1939 Code, Sec. 501, 26 
from the 1954 Code) 
from its provisions 
for erroneous or illegal collections 
would not tax a refund under Sec 
See below, pp. 649-650 


this chap 
(otherwise 
unless the 


tax 


Unjust 
USC Sex 
This tax 
refunds other 


Enrichment,’ 
700 (dropped 
excluded 
than those 
and thus 
3443(a)(2) 


too 
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tax he had paid, he has now repaid a part 
of that purchase price, and a refund by the 
government to him of the portion of the tax 
which that repayment represents is in no 
sense unjust enrichment. Therefore, refunds 
for price allowances are not to be regarded 
as illusory. They can be obtained—and re- 
tained—by the taxpayer, irrespective of any 





showing as to passing on.* 


A recent case has served to point up the 
large practical importance of the price- 
allowance provision. 

In General Motors Corporation, Frigidaire 
Division v. U. S., 54-2 uste J 49,042, 121 F 
Supp. 932 (Ct. Cls.), General Motors had 
filed a very large refund claim. Its conten- 
tion was that the government had erroneously 
treated its five-year special warranty charge 
on its refrigerators as a part of the price 
paid by its vendees for them. Instead, it 
said, the warranty was a separate service 
contract unrelated to the price of the re- 
frigerator itself and, hence, not taxable 


Apparently, as something of an after 
thought, Frigidaire included an alternative 
position. It said that, even if the charge it 
made for warranty was a part of the sale 
price, when it spent money fulfilling the 
warranty it was pro tanto decreasing the 
sale price and was entitled to a refund as 
one who has made a bona-fide refund or 
price allowance under the 1939 Code, Sec- 
tion 3443(a)(2). The Court of Claims re 
jected the main claim, but accepted the 
alternative 


The Frigidaire case thus became the first 
clear authority * holding that amounts spent 
by a manufacturer in fulfilling a warranty 
on its taxable products constitute bona-fide 
discounts, rebates or allowances which entitle 
it, under the 1939 Code, Section 3443(a) (2), 
to a pro tanto credit against taxes due or to 
a refund of a proportionate amount of its 
manufacturer’s excise tax paid on the war- 
ranted article. The amount of the refund, 
which is only a portion of what General 
Motors will probably recover under the 
ruling, was some $240,000.” 


*It was so held in Servel v. Smith, 44-1 ust« 
{ 9156, 54 F. Supp. 436, 437 (DC Ind., 1943), and 
in a special ruling by the Internal Revenue 
Service, dated August 19, 1953, CCH Standard 
Federal Tax Reports (1955 Ed.), Supp. Vol., 
{ 48,094 

®* Compare S. T. 523, XI-2 CB 477 (1932), which 
forecast this result, with S. T. 858, 1937-1 CB 
325, modifying the earlier ruling 

” The claim adjudicated was for long-term 
warranty only. A further claim has since been 
filed for short-term warranty expense as well. 
See footnote 11, below 

u ‘The plaintiff does not claim that some 
portion of the sale price should be tax free be- 


Excise Tax Refunds 


Morey "= 


On petition by the government, the Su- 
preme Court denied certiorari (U. S. v. 
General Motors Corporation, Frigidaire Divi- 
sion, 348 U. S. 942, 75 S. Ct. 363 (1955)). 
The Court of Claims decision is, accordingly, 
binding authority on the point. Its language is 
broad and unequivocal: 

“We think, however, that the plaintiff 
may recover on its claim that it is entitled 
to a credit under Section 3443(a)(2) of the 
Internal Revenue Code 
says that ‘when the price 


That section 
is readjusted 
... by a bona fide discount, rebate, or allow- 
ance’, the taxable price shall be reduced by 
the amount of the readjustment. When an 
article is sold with a warranty, and fulfill- 
ment of the warranty costs the seller a 
certain sum, he has in fact received for the 
article only the amount by which the sale 
price exceeded the cost of fulfilling the war- 
ranty. He has, in effect, given the purchaser 
an ‘allowance’ when he has spent money for 
his benefit.” (121 F. Supp. 932, 935.) 


It is apparent that under this decision 
substantially every manufacturer which sells 
taxable articles with either express or im- 
plied “ warranty, and incurs expense in its 
fulfillment, will have a claim for credit or 
refund under the section cited.” Since few, 
if any, have in the past filed claims regu- 
larly on this theory, it will become vital to 
know how far back a claim filed since 
Frigidaire can go—in other words, what 
limitations period applies to past years in 
which refunds were justified but unclaimed. 
It will be the purpose of this paper to 
explore that question 


It has been stated that claims for refunds 
will be limited to four years from the time 


the tax on which refund is claimed was 
paid. The authority relied on is the 1939 


Code, Section 3313, providing 


“All claims for the refunding or crediting 
of any internal revenue tax alleged to have 
been erroneously or illegally assessed o1 


cause of the express warranty for one year 
It does, however, make such a claim as to the 
five-year warranty of the sealed-in mechanical 
unit. We see no difference whatever between 
the two warranties, nor between the two ex press 
warranties, on the one hand, and the warranty 
which the law would, in the absence of an 
express warranty, have attached to the gale, 
on the other hand.’’ (General Motors Corpora- 
tion, Frigidaire Division v, U. 8., cited above 
at p. 934.) , 

“It has been reported that the government 
estimates that approximately $100 million will 
be refunded to taxpayers as a result of this 
decision 
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collected, or of any penalty alleged to have 
been collected without authority, or of any 
sum alleged to have been excessive or in 
any manner wrongfully collected must, ex- 
cept as otherwise provided by law in the 
case ol income, war-profits, excess-profits, 
estate, and gift taxes 
the Commissionet 
after the 


be presented to 


within four years next 


payment of such tax, penalty, or 


sum. The amount of the refund (in the case 
of taxes other than income, war-profits, 
excess-profits, estate, and gift taxes .. .) 


shall not exceed the portion of the tax, pen 
alty, o1 paid during the four years 
immediately preceding the filing of the claim, 
or if no claim was filed, then during the four 
years immediately preceding the allowance 
oft the re fund,”’ 


The has also 
taken the position, both informally and in a 
special ruling (cited at footnote 8), that 
refunds arising out of price ad 
justment are the section quoted 
It is the writers’ belief that this position is 
unsound 


sum 


Internal Revenue Service 


claims tor 


governed by 


It is 


reading of 


apparent at the most 
the the section in 
question that it does not apply literally to 
the type of refund 
No erroneous, 


even casual 


language of 
here under discussion 
illegal, excessive or wrongful 
assessment or collection has taken place. In 


fact, until the price adjustment was made, 
the tax payment had been mandatory and 
in the proper amount. Only by doing con 


siderable violence to the meaning of words 
be said that 
or collection became, on that event, exces 


sive. A fortiori it does 


can it the original assessment 


not become retro 
spectively erroneous, illegal or in any manner 
wrongful 


different 


“In unlawful collection 
[in an estate tax case | it would be necessary 
to indulge in the unacceptable fiction that 
final payment of the state tax in 1930 rendered 
illewal ab initio the federal tax collected in 
1925 and audited in 1926 which corresponds 
to the credit as finally determined.” (Ham 
mond-Knowlion v. Hartford Connecticut Trust 


As was well said in a somewhat 
context: 


order to find an 


“As noted above, the 
relates to the effect of 
rather than those of 1954, 
former that taxes were paid in the pre-F rigi- 
daire period. Taxes paid since then can be 
claimed currently under the 1954 Code (Secs. 
6416(b)(1) and 6511). The 1954 Code pre- 
serves the rights under and limitations of the 
1939 Code as to taxes paid prior to January 1, 
1955 (Secs. 7851(b)(1) and (d), and 7851(a)(6) 
(B)) 

“The regulations 
adjustments Regs 
provides, in part 
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entire discussion here 
1939 Code provisions, 
since it was under the 


forbid anticipating such 
46, Sec. 316.13 (1940), 
‘Discounts and adjustments, 


seems self-evident that 
t..%1 — = & 


this authoriza- 


It 
 ~ ea Fr ow 


bi mriak . & 


generally 


What past years are barred by 
the statute of limitations? 


Company, 37-1 ustc { 9218, 89 F 
178 (CCA-2), Soe UU. & Fer. 
58 S. Ct. 27.) 


cert. den., 


Not only are the terms of the statute inap- 


posite, moreover, their forced application 
would produce unjust, and even grotesque, 
results. Thus, if the claim is to be barred 
four years after the tax is paid, a claim for 
refund based on a payment under a five-year 
warranty which was fulfilled in its fifth year 
would be barred before it arose,” since the 
tax is paid on the date of the sale which 


brings the warranty into effect. 


Such results have been condemned by the 


Thus, in Lamb 
v. Powder River Live Stock Company, 132 F. 
434, 443 (CCA-8, 1904), it is said 


courts in the harshest terms 


“Nothing could be more unreasonable or 
more certainly violative of 
than to 
the 
when 
exercised 5 


Acc ord 
13 Mich 


constitutional 
bar rights of 


lapse of 


provisions 


action be- 


cause ol time 


prior to thei 


accrual, they could not have been 


Judge Cooley, in Price 
318, states, at page 324 


Hopk ins 


“It is of the essence of a law of limitation 
that it shall afford a reasonable time within 
which suit may be brought and a 
Statute that fails to do this cannot possibly 
be sustained of limitation but would 
be a palpable violation of the constitutional 


as a law 


provision that ne person shall be deprived 
of property without due process of law.” 
(Cf. Ochoa v. Hernandez, 230 U. S. 139, 33 
S. Ct. 1033 (1912).) 

It is, of course, true that the statute here 


under consideration is not merely 
statute of limitations. It is a limitation on 
the government’s grant of a right to make 
claim against it 


a normal 


Such a limitation may be 
analogized to the limitation the government 


Readjustments in 
as allowable discounts, rebates, bonuses, etc.) 
can not be anticipated. The tax must be based 
upon the original price unless the readjustments 
have actually been made prior to the close of 
the month in which the tax upon the sale is 
returned However, if the price upon which 
the tax was computed is subsequently re- 
adjusted, a proper credit may be taken against 
the tax due on a subsequent return, or an ap- 


sale price (such 


propriate claim for refund may be filed. (See 
section 316.204.)'" If the four-year period of 
Sec. 3313 applied, this would seem unreason- 


able and possibly, for that reason, invalid 
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puts on its consent to be sued.” It is well 
settled that the United States may limit its 
waivers of sovereign immunity from suit in 
any manner it chooses. (Rock Island, Arkan- 
sas & Louisiana Railroad Company v. U. S 
1 ustc § 38, 254 U.S. 141, 41 S. Ct. 55 (1920).) 


Nevertheless, where there is any doubt, a 
statute should not be construed to produce 
an absurd and unjust result, nor should 
there be attributed to Congress an intention 
to accomplish such a result.” The courts 
have on several occasions refused to accept 
unreasonable constructions of the provisions 
limiting the time for refund claims. In 
Thomas v. Mercantile National Bank, 53-1 
ustc § 10,905, 204 F. (2d) 943 (CA-5), the 
court of appeals rejected a government 
argument that payment of the tax had oc- 
curred when funds were deposited rather 
than when deficiency was actually assessed. 
The court said: 

“It would be illogical to hold, as the United 
States contends, that the statute of limita- 
tion began to run against a claim for refund 
before the deficiency itself came into exist- 
ence, and before the fact that there was an 
overpayment, and if so the amount thereof, 
became ascertainable.” (Cf. Rosenman v 
U. S., 45-1 ustc § 10,165, 323 U. S. 658, 65 
3; Ca. 536). 

It is not necessary, however, to determine 
whether the suggested analogy between an 
authorization of claims and a waiver of im- 
munity from suit is a sound one, nor is it 
necessary to determine whether Congress 
intended to cut off some claims before they 
arose. The fact is that claims for refunds 
based on price allowances are not limited 
by Section 3313, as is clearly shown by the 
history of Section 3313 and companion sex 
tions, and by that of the unrelated Section 
3443(a), which authorizes such refunds. The 
two provisions are entirely different in origin 
and purpose. 


Prior to 1932 there was no statute author- 
izing claims for refund based on price 


% Statutes which authorize claims or limit the 
time for suits are construed as waivers of the 
government's sovereign immunity. See U. 8. 
v. Michel, 2 ustc { 677, 282 U. S. 656, 51 S. Ct. 
284 (1931): Detroit Trust Company v. U. &., 
55-1 uste { 9333, 130 F. Supp. 815 (Ct. Cls.). 

In 1921, Congress repealed R. S. 3227 and 
changed the language of the limitation from 
“two years next after the cause of action 
accrued’ to ‘‘five years from the date of the 
payment of such tax.’’ Act of November 23, 
1921, 42 Stat. 227, 314-315. The legislative his- 
tory shows only that the change was believed 
necessary to eliminate confusion as to when 
the action accrued. See Senate Finance Com- 
mittee report, S. Rept. 275, 67th Cong., 1st Sess., 
pp. 21, 32. 


Excise Tax Refunds 


allowances. The law authorizing refunds 
was R. S. 3220, as amended, providing: 


the Commissioner of Internal 
Revenue, subject to regulations prescribed 
by the Secretary of the Treasury is author- 
ized to remit, refund, and pay back all taxes 
erroneously or illegally assessed or collected, 
all penalties collected without authority, and 
all taxes that appear to be unjustly assessed 
or excessive in amount, or in any manner 
wrongfully collected ... .””" 

In the 1932 Revenue Act, Congress pro- 
vided specifically for refunds based on price 
allowances. It is significant that it did so 
not by amending R. S. 3220, but without 
any reference to it whatever. Instead, it 
enacted an entirely new section, Section 621 
of the Revenue Act of 1932 (47 Stat. 169), 
which later became Section 3443 of the 1939 
Code. Subsection (a)(2) provided: 


“A credit against tax under this chapter, 
or a refund, may be allowed or made 
(2) to any person who has paid tax under 
this chapter with respect to an article, when 
the price on which the tax was based is re- 
adjusted by a bona fide discount, 
rebate, or allowance ¥ 


The legislative history of this enactment 
shows that Congress was fully aware of the 
type of refund it was thus authorizing for 
the first time. The committee report (Re- 
port 708, Seventy-second Congress, First 
Session) states, at pages 38-39: 


In order to minimize claims for refund, 
and as a matter of fairness to the taxpayers, 
this section provides that a taxpayer entitled 
to a refund may take credit of the amount 
against a later return 


“Under subsection (a) refund or credit 
may be allowed in cases when the sale 
price has been readjusted after the sale. 
This last provision covers readjustments such 
as cash or quantity discounts, credit for re- 
turn of goods or containers, and any other 
bona fide rebate or allowance amounting to 
a change in the sale price.” 

There was nothing in existence at this time 
which authorized refunds for price allowances, 
so this change cannot show any Congressional 
intention with respect to them. The change 
from accrual of the cause of action to payment 
of the tax as a starting point for the limita- 
tions period did not have the adverse effect on 
claims for erroneous or illegal collections that 
it would have had on those for price allowances 
had they been in existence and covered by this 
provision, since in the latter case the cause 
accrues on fulfilling the warranty, not on pay- 
ment of the tax. See p. 648 and footnote 22, 
below 


“ The history of this statute is given in full 
below. 
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when made would have been rejected as 








It seems self-evident that 
tion falls wholly 


concerning 


this authoriza- 
outside that of R. S. 3220 
erroneous or illegal collections. 
which arises after 
collection and without reference to whether 


the collection 


It refers to a situation 


was correct when made 


Moreover, Congress emphasized the separate 
and self-sufficient of this authori 
providing in subsection (b) for its 
implementation by regulation. Such a pro- 
vision would plainly have been unnecessary 


and contusing il 


character 
zation by 


the new authorization was 
thought of as in way amendatory of 
related to R. S. 3220, which already em- 
powered the Commissioner to make regulations 
Subsection (b) of the new law provided that 
“credit or refund under 
allowed 


some 


or 


subsection (a) shall 


be made only 


or upon compliance 
with regulations prescribed by the Commis 


sioner with the approval of the Secretary.” 


In authorized 
refund for price adjustments is the series of 


contrast to this specially 


provisions which, for over 90 years, has 
governed refunds for erroneous, illegal or 
excessive exactions. Section 3313 is one of 


this. series and provides i limitation on claims 
made for such refunds. A brief review 
the history of the statutes on this question 
will show 


o! 


clearly their interrelated character 


The Act of July 1, 1862, which was the 
revenue for that (12 Stat. 432), 
created a large number of excise taxes and 
established the of Commissioner of 
Internal Revenue. By Section 35 (12 Stat. 
445), the act gave a remedy for wrongful 
levy It provided: 


act year 


othice 


and distraint.” 


when any duty tax shall have 


been paid by levy and distraint, any person 


or 


or persons or party who may feel aggrieved 
thereby apply to the assessor of the 
district for relief, and exhibit such evidence 
he, they the wrong 
done, or supposed to have been done, and 


may 


as she, or may have of 


after a full investigation the assessor shall 
report the case, with such parts of the evi 
dence as he may judge material, including 
also such as may be regarded material by 
the party aggrieved, to the Commissioner 
of Internal Revenue, who may, if it shall 
appear to him that such duty or tax was 
levied or collected, in whole or in part, 


wrongfully or unjustly, certify the amount 


wrongfully and unjustly levied or collected, 
and the same shall be refunded and paid to 
the 


said 

* Arnson Vv. Murphy, 109 U. S. 238 (1883), 
traces somewhat similar provisions back to 1839 
and 1845 enactments 


or 
” 


person persons or party as alore- 


652 September, 


This provision had no accompanying limi 
tations section. ‘The for this was 
quite probably the fact that at that time the 
state statutes of limitations applied to such 
claims. See 10 Wall 
218 (1869). 


reason 


Braun v. Sauerwin, 


The 1862 act was broadened in 1863 (Act 
of March 3, 1863, 12 Stat. 729) by eliminat 
the requirement that the taxes must 
have been paid by levy and distraint, author 
izing refund of “all duties erroneously 
illegally assessed or collected.” 


ing 


or 
Again, there 
was no accompanying limitations section 
The Act of June 30, 1864 (13 Stat. 218), 
Section 44 (13 Stat. 239), amended the 
1863 language to add after 


by 
“assessed or col- 
lected,” “and all duties that shall appear to 
be unjustly assessed or excessive in amount, 
or in any manner wrongfully collected 

In 1866, 
Was again 


the 
bri vadened 


section efund 
somewhat, covering 
“all taxes erroneously assessed or collected, 
all collected without authority, 


and all taxes that shall appear to be urjustly 


authorizing 1 


penalties 


assessed 


or excessive in amount or in any 
manner wrongfully collected ’ (Act 
of July 13, 1866, 14 Stat. 98, 111.) The same 
act added a section (at page 152) liniting 
the time within which suits on such claims 
could be brought. It did not, apparently, 
limit the time for appealing to the Com 


missioner, providing 


“ 


no suit shall be maintained in any 
the recovery of any tax alleged to 
have been erroneously or illegally 
collected until appeal shall been 
duly made to the Commissioner of Internal 


court tor 


assessed 
or have 
Revenue according to the provisions of law 
in that regard, and the of the 
of the Treasury established in 
thereof, and a decision of said 
Commissioner shall be had thereon, unless 
such suit shall be brought within six months 
from the time of such or within 
months from the time this Act takes 
effect, provided that if said decision shall be 
delayed than months from the 
date of such appeal, then suit may be brought 
at any time within twelve months fr¢ 
date of such appeal.” 


regulations 
»ecretary 
pursuance 


decision, 
Six 


more Six 


ym the 


It is sufficiently obvious that by this pro 
vision Congress intended to limit th« 
which could be made under 
tion of 


claims 
the authoriza 
the 1866 act, 
but the direct relation between the two pro 
visions became even clearer in the 1872 amend- 


*” Where Congress limited the time for making 
claims or starting suit, however, its rules gov- 


erned Cf. Arnson v. Murphy, cited at foot- 
note 18 
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the earlier section of 





layed more than six months from the date 
then the be 


ot ench anneal said suit may 


| lt seems self-evident that a 

















































The enactment of the revised 
statutes in 1873 did nothing to 
change the character 

of permissible refunds. 


ment which matched up the words of the 
limitation section directly with those of the 
the 1866 act authorizing refund 
(which remained unchanged).” Thus Sec 
tion 44 of the Act of June 6, 1872 (17 Stat 


230, 257), provided 


section of 


“All suits and proceedings for the recov 
ery of any internal tax alleged to have been 
erroneously assessed or collected, or any 
penalty claimed to have been collected without 
authority, or for any sum which it is alleged 
was excessive, Or in any manner wrongfully 
collected, shall be brought within 2 
next after the cause of action accrued, and 
not after; and all claims for the refunding 
of any internal tax or penalty shall be pre 
sented to the Internal 
Revenue. within after the 


cause of action accrued, and not after.” 


years 


Commissioner of 


two years next 


It will be noted that this amendment not 
only limited the time in which suit could be 
brought but also limited the time for filing 
and moreover, in language 
which, it could be argued, 


claims, did so, 
covered all claims 
for the refunding of any internal tax, whether 
or not illegally or erroneously assessed or 
collected, etc. 
that 
claims to be 


There is no reason to believe 

intended the limitation 
than that on suits, 
however, particularly since there was at the 


Congress on 


broader 


time no provision under which claims could 
be made for refund of any sums other than 
those illegally or erroneously assessed, col- 
lected or As will be 
below, moreover, this all-inclusive language 
the limitation on altered 
in the next revision to conform to the scope 
of the limitation on suit. 


excessive, etc seen 


as to claims was 


It is pertinent at this point to emphasize 
the nature of the statutory 
was developing. The intent of 
gress was to authorize refund of illegally 
collected amounts 
lected and of unlawfully exacted penalties 
It was to claims of this nature that the later 
limitation provisions were to apply. It seems 
quite apparent that a claim at this time for 
refund an adjustment of 
after which was 


scheme which 


clear Con 


taxes, of excessive col 


based on price 


payment of tax correct 
2 It 
omits the word 


authorization 


“unjustly’’ contained 


for refund. No 


Excise Tax Refunds 


“All claims for the refunding or crediting 


will be noted that the limitation section 
in the 
reason has been 





when made would have been rejected as 
unauthorized by the existing statutes, Thus, 
it was said, in a case not controlling here 
on its facts: “There is no law which 

the refund of a tax which was 
legally imposed and collectible when it was 
paid.” Logan County, Kentucky v. U. S 
31 Ct. Cls. 23 (1895), affirmed (without ref 
erence to this statement), 169 U. S. 255, 18 


S. Ct. 361 (1897). 


authorizes 


The enactment of the revised statutes in 
1873 did nothing to change the character of 
The language of au 
taken verbatim from the 
1866 act, and the limitation provisions were 
Since the 
law until 
is desirable to set 
Section 
3220 contained the authorization for refunds, 


permissible refunds 
thorization was 
split into three separate sections 
revised statutes remained 
the 1939 codification, it 
out all four sections at some length 


the basic 


providing in relevant part: 


“The Commissioner of Internal Revenue, 
subject to regulations by the 
the authorized, 
on appeal to him made, to remit, refund, 


prescribed 
Secretary of Treasury, is 
and pay back all taxes erroneously or illegally 
assessed or collected, al] penalties collected 
without authority, and all taxes that appear 
to be unjustly assessed or excessive in amount, 


or in any manner wrongfully collected . . 


R. S. 3228 set the time limit for filing the 
claims which were authorized by R. S. 3220 


“All claims for the refunding of any in- 
ternal tax alleged to have been erroneously 
or illegally assessed or collected, or of any 
sum alleged to been excessive or in 
wrongfully collected 
presented to the Commissioner of 


have 
must be 
Internal 


any manne! 


Revenue within two years next after the 
cause of action accrued.” 

R. S. 3226 made the filing of a claim a 
prerequisite to suits on claims authorized 
by R. S. 3220 


“No suit shall be 
for the recovery of any internal tax alleged 
to have been erroneously or illegally assessed 


maintained in any court 


or collected, or of any penalty claimed to 
have been collected without authority, or of 
any sum alleged to have been excessive or 
in any manner wrongfully collected, until 
shall duly made to the 
Commissioner of Interna] Revenue, accord 
ing to the provisions of law in that regard 
and the regulations 
of the Commissioner has been had therein 


appeal have been 


and a decision 


provided that if such decision is de- 
found for this discrepancy, which has persisted 


through the years, and it is believed not to be 
significant 
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that a claim for refund based on a price 





date 
of such appeal then the said suit may be 
brought without first having a decision of 
the Commissioner, at any time within the 
period limited in the next section.” 


layed more than six months from the 


Finally, R. S. 3227 provided a statute of 
limitation on the time for 
such claims, providing 


bringing suit on 


“No suit or proceeding for the recovery 
of any internal tax alleged to have been 
erroneously or illegally assessed or col- 
lected, or of any penalty alleged to have 


been collected without authority, or of any 


sum alleged to have been excessive or in 
any manner wrongfully collected shall be 
maintained in any court, unless the same 
is brought within two years next after 


the cause of action accrued.” 


It is impossible to read these sections 
vithout concluding that they are meant to 
comprise a complementary whole The 
courts have frequently so construed them 


together. A very complete outline of thei 

given in Huntley v. Southern 
Oregon Sales, Inc., 39-1 uste § 9391, 102 F. 
(2d) 538 (CCA-9).™ Other cases constru 
ing the sections in question are Rock Island, 
Arkansas & Louisiana Railroad Company v 
S., cited above; Public Service Railway 
Company v. Herold, 219 F. 301 (DC N. J., 
1915); U. S. v. Finch, 201 F. 95 (CCA-7, 
1912) 


history 1s 


In Emaus Silk Company v 
(2d) 660 (DC Pa., 1925), 
the price-allowance refund authorized by 
Section 3443(a)(2) existed, it is stated (at 
page 661) 


McCaughn, 6 F. 


decided before 


“Sections 3220, 3226, as amended by sec 


tions 1011 and 1014 of the Revenue Act 
of 1924, and section 3228, as amended by 
section 1012 of the Revenue Act of 1924, 


provide, with other revenue laws, a system 

This case was disapproved in Jones v. Lib- 
erty Glass Company, 48-1 usre § 9113, 332 U. S. 
524, 68 S. Ct. 229 (1947), but not on grounds 
invalidating in any way the historical summary 
referred to 

In 1921, R. S. 3227 was 
substance absorbed into 3226, 
enue Act of 1921, 42 Stat 
See footnote 16, above. 


repealed and its 
as amended (Rev- 

314, Secs. 1318, 1319). 
In all, the four sections 


of the revised statutes were amended or re- 
enacted without amendment a total of over 22 
times, and, until the 1954 Code, there was no 


material change in the language 
type of refunds they governed 

(1) Claim.—No suit or proceeding shall 
be maintained in any court for the recovery 
of any internal revenue tax alleged to have been 
erroneously or illegally assessed or collected, or 


defining the 


of any penalty claimed to have been collected 
without authority, or of any sum alleged to 
have been excessive or in any manner wrong- 
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It seems self-evident that a 
claim for refund based on 

a price allowance could not 
have been granted under 

the statutes governing refunds 
as they existed 

prior to 1932. 





of corrective justice consisting of appeals 
within the executive departments and of a 
suit to back taxes 
claimed to be illegally or erroneously assessed 


remedy of a recover 
or collected; and such system of corrective 
justice was intended to be and is adequate, 
complete, and exclusive 


From the time of the revised statutes on 


down to the Revenue Act of 1939, these 
sections were re-enacted and amended from 
time to time, but maintained their basic 


Throughout, the 
limitation provisions were uniformly phrased 
to apply to the claims authorized by R. S. 
3220, namely, those for 
or illegally collected, etc 

In the 1939 Code, R. S. 3220 became 
Section 3770(a)(1) (authority to make abate 
ments, credits and refunds). 


relationship unchanged.” 


taxes erroneously 


The authority 
“remit, re 
fund, and pay back all taxes erroneously or 
illegally 
collected 
that 


so conferred remained one to 
assessed or collected, all penalties 
without authority, and all 


appear to be unjustly 


taxes 


assessed or 


excessive in amount, or in any manner 
wrongtully collected.” 
R. S. 3226 became Section 3772." R. S. 


3228, however, appeared in a different part 
of the Section 3313. In 
terms its limitation still clearly applies to 


3770." 


compilation, as 


claims authorized by Section Thus, 


its opening sentence starts 
fully collected until a claim for refund or 
credit has been duly filed with the Commis- 
sioner, according to the provisions of law in 
that regard, and the regulations of the Sec- 
retary established in pursuance thereof 

(2) Time.—No such suit or proceeding shall 
be begun before the expiration of six months 
from the date of filing such claim unless the 
Commissioner renders a decision thereon within 
that time, nor after the expiration of two years 
from the date of mailing by registered mail 
by the Commissioner to the taxpayer of a 
notice of the disallowance of the part of the 
claim to which such suit or proceeding relates."’ 

“In addition to the plainly complementary 
language of the two sections and their history 
of many years in close association, it is also 
to be noted that the compilers of the 1939 Code 
expressly cross-referenced Secs. 3770 and 3313 
(see Sec. 3314 and Sec. 3770(a)(4)), but neither 
refers in any way to Sec. 3443(a)(2). 
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“All claims for the refunding or crediting 
of any internal revenue tax alleged to have 
been erroneously or illegally assessed or 
collected, or of any penalty alleged to have 
been collected without authority, or of any 


sum alleged to have been excessive or in 
any manner wrongfully collected ... .” 
The problem here posed, therefore, is 


whether this section is applicable to claims 
other than those authorized by Section 3770, 
specifically those 
related Section 
been 


authorized by the un- 
3443(a)(2). It has already 
pointed out that if it is, an unjust 
result will be reached by cutting off some 
claims before they arise, and that the plain 
meaning of the words is also against such 
application.” 

There are, moreover, several other clear 
authoritative indications that Section 3313 
does not limit claims authorized by Section 
3443(a) comprise statutes, 
and the regulations themselves 


The 


cleat 


These cases 


from the 
histories of 
traced 


statutory indicia, apart 
separ. te 


refunds 


teaching of the 


the two above, 


types ol 
first, that 


has explicitly 


are, Congress on two occasions 
that refunds for 
erroneous or illegal collection are distinguish- 
able from other 
statute. Thus, the 
Section 501, 49 Stat 
imposes 
the net 


to such 


recognized 


refunds authorized by 
Act of June 22, 1936, 
1734, subsection (a) (3), 
“a tax equal to 80 per centum of 
income from refunds or credits 
from the United States of 
Federal excise taxes erroneously or illegally 


person 


collected with respect to any articles . 
Subsection (b) provides: 
“The 


(a)(1)) 
come trom 


net income (specified in subsection 
shall not include the net in 
refund or credit of Federal 
excise tax with respect to any article 
if under the terms of any statute the tax 
payer would have been entitled to a refund 
from the United States of the Federal excise 
tax with respect to the 
than as an erroneous or 


article 
illegal collection 

was not paid, 
(Italics supplied.) 


otherwise 


case the tax 
that it had been paid).” 


(assuming, in 


These provisions were re-enacted in the 1939 
Code as Sections 700(a)(3) and 700(b) (3). 

The 
the statutory enactments is 
that Section 3313, limiting claims 
for refund of erroneously or illegally col 
lected govern those 
on price allowances. It seems self-evident 


second inference to be drawn from 
equally per 


Ssuasive 


taxes, does not based 


2 Rosenman v. U. 8., cited above, states that 
the words of this section are to be given 
their ordinary meaning 


Excise Tax Refunds 


that a claim for refund based on a price 
allowance could not 
under the statutes 


been 
governing 
they existed prior to 1932. 


have granted 
refunds as 
This conclusion 
is, moreover, supported by the fact that in 
that year Congress found it necessary to pro- 


vide for such refunds by separate enactment. 


Given this situation, it is obvious that the 
predecessors of Section 3313 could not have 
had reference to claims for that type of 
refund was not yet authorized 
When, however, the price allowance refund 
was authorized, the 
was not 


since it 


inapposite 
changed to fit the new category; 
and it has not since been so changed, de- 


language 


spite the fact that the section has been 
both amended and re-enacted. 
It is also of possible significance that 


Section 3771 provides that interest is pay 


able on claims dealt with in the Section 
3770 series, whereas Section 3443(c) pro- 
vides that no interest shall be allowed on 


any refund or credit under Section 3443(a) 
The reason for this is obvious. The refunds 
authorized by Section 3770 involve money 
wrongfully obtained and held by the govern 
ment from the 


whereas 


date of 
those under 


their payment, 
Section 3443(a) were 
rightfully obtained and held until the price 
adjustment was made. It 
cluded that the statutory scheme clearly 
does not contemplate limitation of claims 
under Section 3443(a) by 3313 of 
Section 3772. 


The courts 
nized the 


is therefore con 


Section 


also have expressly recog 


restricted 
“erroneously or 


scope of the words 
illegally” when attempts 
were made to apply them to other categories 
of claims. Thus, the 
Import Corporation v, U. S., 54-2 uste § 9451, 
121 F. Supp. 646 (Ct. Cls.), involved a re 
jection by the Commissioner of claims for 


case of Schenley 


refund which had not been filed within 
four years after payment, as provided in 
Section 3313. The claims were for refund 


of sums deposited for payment of import 
duties but not exhausted by such payments. 


The court said: 


“The plaintiffs urge that Section 3313 is 
not applicable, because the funds here claimed 
were not 


‘any internal revenue tax alleged to 


have been erroneously or illegally assessed 
any penalty 


without 


o1 collected, or ot! 
collected 
sum alleged to have been excessive 
or in any manner collected’ 


allege d to 


have been authority, of 
Oo! any 


wrongfully 
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which are the things made subject by Sec 


tion 3313 to a claim for refund 


“We do not think the funds here in ques 


tion fit the language of the statute. They 


were money deposited with the Government 
ior its 
which 


due The 


the Government 


security to create a 
could be 


taxes 


fund out oft 
taxes they 
paid out of it and 
rest of it to the 
plaintiffs, not as an excess collection of 


taxes or penalties, but as money not re- 


paid as came 
were 


owed the 


quired to pay the plaintiffs’ taxes, the amount 
of which was undisputed.” 
v. U. S. and Thomas v. Mercantile 
Jank, cited above 


It was 


vere governed only by the six-year 


(See Rosenman 


National 


accordingly held that these claims 
statute 
Claims (28 
2501), and that the six years 


when the 


limiting suits in the 


Us< 


Court ot 


section 


began to run 


plaintiffs were noti 


fied of the 


\ closely 


amount due them 


result was reached in 
Philip Morris Company, Ltd., Inc., to Use 
of Great American Company 1% 
U. S., 51-2 uste 9 9486, 100 F. Supp. 820 

t. Cls.). The statute there involved was 
not Section 3313, which limits the time 
claims must be filed, but its 
Section 3772(a), which limits 
within filed 
claim has The rea 


equally 


similar 


Insurance 


which 
statute, 
the time 


vithin 
sister 
which suit may be 
filed 


however, 1s 


alter 


been timely 


soning of the 


court, 


appli able to both sections 


In that case, plaintiff, a cigarette 


bought 


manu 


facturer had 


and athxed revenue 


a quantity of pac kaged cigarettes 
which were 


stamps to 


later burned in a _ trucking 
accident It 


demption of the 


2198, 


claim for re 
under 26 USC 
provided for such 
redemption if claimed within three years of 
the issuance of the After 
vas denied, it brought suit in circumstances 
indicated in the 


made a timely 


Stamps 


section which 


stamps the claim 


sufficiently 


“The Government 
the plaintiff 


the stamps, 


court’s opinion 


contends that, even il 
after the 
entitled to be 
value, it lost that 


was, destruction of 


refunded their 
right by failing to sue 
within the period of the applicable statute 
of limitations. We therefore 
is the applicable Statute 
Title 28 U S. Code, 
must be 


states 


what 
2501 of 
that 
filed on a claim against the 
within six years 


consider 

section 
provides suit 
United 
claim 
In this case the plaintiff's claim 


after the 
accrues 
for redemption of the stamps was rejected 
1945, and this suit was instituted 
on July 16, 1948, 
But the 


on July 7, 
within the 
(,overnment 


well six-year 


period that 


656 


urges 


Section 2501 is not the 
of limitations. It says that Section 3772(a) 
of the Internal Revenue Code, 26 U. S. C 


8 3772(a), is applicable.” 


applicable statute 


Section 3772(a) is, of : stated 
above, the descendant of the old R. S. 3226 
and 3227, and is the 
to that in 


limiting the 


cour sé as 


limitation 
1939 Code 
The court 
its effect, if applicable, to 
the claim in question 


companion 
3313 of the 
filing of 


Section 


claims 


goes on to show 


“That Section provides that no suit may 
be maintained to recover any internal reve- 


nue tax alleged 


to have been erroneously 
collected, after the 
from the date of 
mail by the 
Revenue of a 


or illegally assessed or 


expiration Of two years 


mailing by registered Com 
missioner of Internal 


notice of the disallowance of the claim 


If Section 3772 is the applicable statute of 
limitations, 
late.” 


the plaintiff's suit was filed too 


The court then distinguishes Section 3772 
in terms precisely applicable to claims under 
Section 3443(a)(2), stating 


“The 


plaintiff's claim is not for 
erroneously or illegally assessed or col 
lected. It claims only that the statute pro 
viding for the redemption of 
stamps entitled it to have 
though the stamps were required by law 
to be bought and affixed before the 
rettes could be shipped 
not, then, in terms apply 
claim.” 


taxes 


tobacco tax 
its money back, 


ciga 
Section 3772 does 
to the plaintiff’s 


The government's 
apparently 


only this 


answer t 


irrefutable analysis seemingly 
was that, if it should prevail, there would 
be no applicable limitation. The court 
might have responded that if Congress did 
not see hit to supply 


could provide none 


a limitation, the court 
It found no need to go 


however. It 


SO tar, 


“The 


plication is, in 


said of Section 3772 


Government's 
effect, 
Statute o! 


argument tor its ap 

this The 
limitations 
claims for the 


general 
six-year 

apply to 
Unless, 


does not 
refund of taxes 
therefore, Section 3772 is construed 
to apply to the plaintiff's claim, there would 
be no period of limitation for it, which 
would be a situation not likely to have been 
intended by The first premise in 
this seems to be incorrect SEC 
tion six-year 


Congress 
reasoning 
2501, the statute, 
say that it is not to be applied to tax cases 
The Supreme Court of the United States in 
Fidelity & Deposit Company of Maryland v 
United States, 259 | S. 276, 42 S. Ct. 511, 


does not 
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66 L. Ed. 
six-yeal 


948, held 


Statute 


that 
and not the 


that in case the 


general two- 
year tax statute was applicable to the tax 
claim involved. To restrict Section 
3772 to the kind of tax claims covered by 
not, have the 
leaving other tax claims, 
without limitation.” 


there 


its language does therefore, 
undesirable effect of 
not so 


covered, any 


Other cases have dealt with quite closely 
analogous problems. In Cudahy Brothers 
Company v. La Budde, 37-2 ustc ¥ 9561, 92 
F. (2d) 937 (CCA-7), cert. den., 303 U. S. 659, 
58 S. Ct. 763,” the Court finds a plain dis- 
tinction between refunds (under the Agri- 
cultural Adjustment Act) of taxes illegally 
collected and refunds payable to a taxpayer 
who has properly paid the tax but is given 
the right to claim refund 
that the taxable commodity 
ported. The latter type of 
course, closely akin to 
here under 
3443(a)(3)(A) (iii), providing for a 
refund if the has used or resold 
the article for use as ship’s stores, etc., on 


upon showing 
been ex 


refund is, of 


has 
one authorized by 
the section consideration, Sec 
tion 


vendee 


warships, fishing vessels or ships in foreign 
trade 

The applicable regulation under Section 
3443(a) is no persuasive. It will be 
recalled that Section 3443(b) expressly re 
quires that refunds under 3443(a) 


less 


Section 


be made only upon compliance with regu 
lations of the Commissioner. The regulation 


promulgated under this section (Regula 
tions 46, Section 316.204 (1940)) reads 


“In the case of a readjustment of price 
to the manufacturer’s vendee . 
fide allowance, the 
manufacturer who paid the tax based upon 
the original 


by a bona 
discount, rebate, or 
price may file a claim for re- 
take against the tax due 
upon any subsequent monthly return in the 


fund or credit 
amount of that part of the tax proportionate 
to the part of the 
funded or credited to the purchaser 


shall 


sale price which is re- 


In no 
credit be allowed 


case such a refund or 

“ This case has been either disapproved or 
distinguished in Wilson & Company, Inc. v. 
U. 8., 392 ustc { 9795, 30 F. Supp. 672 (Ct. Cls.), 
aff'd, 40-2 ustre § 9780, 311 U. S. 104, 61 S. Ct 
120, but it is believed that the grounds for 
disapproval or distinction leave untouched, and 
perhaps even support, the proposition for which 
it is here cited. The sole holding of the Wilson 
case in the Supreme Court was that courts 
were without jurisdiction to review the Com- 
missioner’s decision The Court of Claims, 
reaching the same conclusion, had nevertheless 
specifically approved the Cudahy distinction, 
and the Supreme Court did not disapprove it 
in affirming 

* The section of the 
is Sec. 3443(a)(3)(A)(v) 


Refunds 


Code kere referred to 


The situation under 


Excise Tax 


to the taxpayer im connection with an article 

sold prior to June 21, 1932. The refund 
or credit of the tax shall be allowed only 
if a statement is furnished showing that the 
readjustment of 
(See 


price has been 


316.13.)” 


actually 
made 


plied.) 


section (Italics sup 


Clearly, this portion of the 


imposes on the filing of claims no limitation 


regulation 


of a period of years following payment of 
tax, nor, it is should it It is 
contrast this provision 
added by 1 DD) 
1953, 1953-2 CB 
automobile 


believed, 
interesting to with 
6029, ap 
4104, which 
and replace 
parts, permitting a credit or 


the paragraph 
proved July 8, 
deals 


with repair 


ment refund 
upon submission of certificate showing their 


subsequent use as such 


“If the certificate is not so obtained, the 
manufacturer must include the tax on such 
return for the month in which 
the sale was made, and when the certificate 


is later 


sale in his 
obtained he may file a claim for 
Form 843, or take credit upon 
any subsequent return, but such action must 
be taken within the four-year period of limita 
tation prescribed by 3313.” (Italics 
supplied ) 


At a 
that the 
pt essly to 


refund on 


section 


minimum, this amendment 
believed it necessary ex 
invoke the four-year limitation 
of Section 3313, although it is questionable 
whether the regulation so 
valid, here, 
when the tax is 


shi ws 
Service 


invoking it is 
too, it would that 
paid, the assessment or 


erroneous, 


since seem 
collection is not 
cessive.” At all 
clearly do not 


illegal or ex 
events, the regulations 
invoke limitation 
on price adjustment refunds, and the portion 
of Regulations 46 (1940) dealing with price 
adjustments, Section 316.204 (formerly Regu 
lations 46, Article 71 (1932)) has remained 
unchanged in this respect for over 20 years 
in spite of the fact that the section has been 
amended in other respects 13 times.” 


such a 


that section is not as acute as it is under the 
price adjustment provision, since there would 
seem to be no reason why, if a certificate can 
be obtained at all, it cannot be obtained well 
within the four-year limitation. It has already 
been noted that this is not true of fulfillment of 
a five-year warranty 

* 1932 regulations: T. D. 4358, XI-2 CB 516; 
T. D. 4413, XII-2 CB 241; T. D 4127 XtTIT-1 
CB 389; T. D. 4605, XIV-2 CB 386; T. D. 4853 
1938-2 CB 383 

1940 regulations .. 
T. D. 5099, 1941-2 CB 267; T. D 
613: T. D. 5675, 1948-2 
1949-1 CB 251; T. D. 5854 
5880, 1952-1 CB 217; T. D 


3998, 1940-2 CB 267; 
5348, 1944 CB 
CB 185; T. D. 5697, 
1951-2 CB 205; T. D 
6029, 1953-2 CB 40} 
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There is no explicit statutory 
time limit governing the filing of 
claims under Section 3443(a)(2). 


is believed to estab 


wr refund based 


on pi ice 


1939 
Sec 


only 
5443(a)(2), and 


5//U: that Se 


authorized 


Vances al! by 


Section 


not by 


tions 377 A the 


the 


limiting 


suits for refund and requiring 


a claim as a prerequisite to 


filing 


suit, 
3313, 


are applicable 


thorized b 


limiting the time for claims, 


onl to ¢ laims 
Section 3770 and do 


which are au 
not limit suits 
under Section 3443(a) (2); 
on 3443(b) and its attendant regu 


are the the 


and 


Cialis arising 


ot 


sole oT 


provision filing 
3443(a); that 


the sole limitation on suits based on Section 


$443(a) cl the 


claims undet 


»ection 


aims 1s general six-year statute 


propositions leave 


What, if any, time 


open a final 


limit governs 
the 


g of claims under Section 3443(a)(2) ? 
| nere I 


no explicit statutory limitation 


It is believed, howeve r, that 
mean 


vhich applies 


this does not 


such a claim will 


barred. On the 
strong probability is that 


ute ot run 


never 


becon tale « | 


contrary, 
the six 
from the 
of action accrues (when the 
adjustment is made), regardless of 
filed or of the 


limitation will 


cause 


hether any claim is 


filed 


time 
when it 1 


his is the plain teaching of Schenley Im 
Corporation 7 yy. = . cited 
case of 


and 
Sauerwme, cited above, 
Che latter 
, which prevented suit 
refund until the Commis 
appealed to and had mad« 
if decision were delayed more 
months, suit could then be brought 
ithin 12 months of the appeal (14 Stat 
152, 19). The question litigated was 
vhether a suit on a claim which had 
ubmitted to the Commissioner was barred 
statute of limitations of Maryland 
held that the running 
Maryland statute had been suspended 
during the month 
vhich suit was prevented 


above, 
Braun 7 


effect 
1866 statute 


imilar in 
the 


Case ar©rost 


inder 
claim for 

had 

but 


been 
than six 
section 
been 


by the 
Phe 
ot the 


Supreme Court 


only Six period during 
The statute ran 
time before the claim was filed 
as well as that after the Commissioner had 
rejected the It would seem that this 


clearly 


during the 
claim 


would be even more 


not 


true where, as 


there js six-month 


the 


here, even a suspen 


sion of sue, and there is no 


658 


power to 


September, 


apparent reason 


why the claim cannot be 
filed on the day 


and be 


the cause of action 


sued on immediately 


accrues 


It is no objection to the statute or regu 
lations that the 
al guabl \ a 


filing of a claim is, therefore, 


t. See Rock Island, 
Louisiana Railroad Company v 
[ S., cited above, Mr. Justice Holmes 


states that the maxim that the law does not re 


usé¢ le ss act 
Arkansas & 


whe re 


quire a vain act ideal 


an accomplished fact,” and that if the 
government 


6 
expresses rather an 


than 
attaches even formal 


sued, 


purely 
consent to be 


valid 


conditions to its they 


are nonetheless 


It is therefore concluded that 
refund or credit based upon a 
not authorized by and could not 
be brought the 1939 Code, Section 
3770(a), but is authorized solely by Section 
3443(a)(2). Accordingly, Section 3313, which 
limits brought under Section 3770, 
has no application to those brought under 
Section 3443(a)(2). Similarly, a claim filed 
for credit or refund under Section 3443(a) (2) 
is not governed by the sec 
tion 3772(a)(1) but by Section 
3443(b), taken together with Regulations 
46, Section 316.204 (1940) Further, the 
limitation on time within which suit can be 
brought on a claim under Section 3443(a) (2) 
is not the two-year period provided in Sec 
tion 3772(a)(2) but the normal limitation on 
suits against the government of 
from the time the cause of 
(28 USC Section 2401(a) or 


a claim 
adjust 


ror 
price 
ment 1s 


under 


claims 


pre visions oft 


those of 


Six years 
action accrues 


Section 2501) 


The cause of action in such cases accrues 


when the 


price adjustment is made (in the 
situation under discussion, when payment is 
made or credit given unde: 
and, since the filing of a claim under 
tion 3443(a)(2) does not, as under 
3772(a)(2), stay the 
months, or at all, 


applies to claims as 


warranty), 
Sec- 
section 
filing of 
the 

vell as to and 
starts running from the date when payment 
is made or the 


whether—a 


suit for six 


six-year limitation 
suits, 
credit is under 


given war- 


ranty, regardless of when—or 


claim for refund is filed 


Accordingly, a manufacturer filing a claim 
of the type dealt with in the 
the 
made under 


Frigidaire case 


can include as 


refund all 
the six 
years immediately preceding the date of the 
claim, the the 


warranted articles was paid (which, on a 


basis for 


payments warranty in 


regardless of when 


tax on 


five been as 


have 
much as 11 years before the claim is made) 


[The End] 
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Ships, Railroad Cars, Highway 


Carriers and Airplanes Are Especially 


Vulnerable to Multiple Taxation 


Northwest Airlines Revisited 


By SEWARD B. SNELL, Attorney 


ee TLE MORE than ten years ago the 
LX Supreme Court of the United States created 
a furor in the field of taxation by 
decision in the Northwest Airlines case* and 
a decade later shed further light, restriction 
or contusion, 


thei 


depending on how 


theu 


you 


case of 


may 
decision in the 
Nebraska In the former 
opinion ol the Court that 
domicile had the right to tax 
100 per cent of an interstate fleet of aircraft 
consistently 


view it, by 
Braniff Airways 7 
was the 


the state of 


case it 


engaged in traveling through 
Che latter 
Northwest case 
4 jurisdiction othe1 


some half a dozen other states 
beyond the 
extended to than 


that of domicile the privilege of taxing the 


decision went 


and 


fleet on an apportionment basis. The decision 
in the Braniff case is of special interest for 
First, it represents a de 
parture from the thinking in the Northwest 
decision and opens 


two reasons 


the door to the assess- 
ment of transitory items for nondomiciliary 
jurisdictions. Second, the formula applied 
for apportionment purposes and approved 
by the Court taken from a so-called 
“uniform statute” promulgated by a number 
of private tax groups 


was 


These two while 


contradictory, are 


decisions, apparently 
actually fur- 


ther elaborations of the age-old problems 


mutually 


and rulings regarding the taxation of com- 
mercial carriers. 
railroad and highway carriers have 
always been especially vulnerable to multiple 
taxes. In the taxation of these items, the 
problems of 


Properties such as ships, 
cars 


conflicts have 


long been ubiquitous and obnoxious 


jurisdictional 


1 Northwest Airlines v. Minnesota, 1 Avi. 1181 
322 U. S. 292, 64S. Ct. 950 (1944). 


Northwest Airlines Revisited 


Conflicts in the 
valuations of 


apportionment of the 
vehicles of 
that 
necessity, 


commerce are 
characteristic of class of property. 
Highly mobile by such carriers 
can operate successfully only by their con 
stant movement from jurisdiction to 
another, day after day. Inevitably, there are 
three questions posed when an attempt is 
made 


one 


to levy a tax against units so engaged 
Che first question is the basic one of valua 
tion of the object or 


the second, the 


activity to be taxed; 


rule of situs, or principle of 
allocation, to be employed in assigning the 
various percentages to the 
thorities; the third, 


or formulas, to be employed in making such 


interested au 
the question of formula, 
distributions as may be 


necessary 


They are problems inherent in any govern 
mental pattern consisting of a multiplicity 
of ruling units powe! 
with the legal capacity to make and execute 


its own decisions 


each a sovereign 


In answering these, taxing bodies usually 
take the problem 
with little or 
jurisdictions 
table, 
little 
system, 


upon themselves alone 


no advice from other affected 
Che results are often inequi- 
for, as may be expected, there is 
uniformity to be 
and 


distributed 


found in such a 


oftentimes the allocations are 


among the various states in 


such a manner as to create a total tax valua 
tion in excess of the value of an entire fleet 
of conveyances. The taxes levied upon the 


basis of such valuations are and 


upon the 


onerous 


impose discriminatory 


burdens 
carriers involved 


4 Avi 
(1954) 


17,368, 347 I 





Domicile or Apportionment? 
Phe 


aay rules re 


history out of which 


the 


our present 
wardi . 
taken is 
There are 


the 


are established 


assessment o1 
movable 1s 


plex 


extraordinarily 
underlying 


pe rs< 


com 
certain rules 


respecting 


ynalty whicl 


For 


tangible 


taxation ot 


and accepted one 


thing, a state’s power to 


if | 
ite« 


tax per 


nal property is lin to that which | 


bia 


its situs within the state It is permitted to 


tax property 


that prope rty, 


Howe vet 


tu i 


and that alone 


the question of what constitutes 


difficult to answer, since it 


determined by the 


may be 
physical location of the 


object being taxed the habitual employ 


ment of certain special types of 


the 


property 
the 


ithin a state or domicile of owner 


it the property 


last 


the domi 


jurisdic 


instance it 1s onl 


In this 


can exercise any 


true only if the 


property 
assess iz ot outside 
the of de 
been extended to 


t 


acquire da situs 


state micile his theory has even 


give assessing jurisdiction 


o a domiciliary state into which the vessels 


1a Carrier were 


| he only 
tate ‘ ass 


physically unable to visit." 


vhich 


tangible 


bases on a nondomicihary 


personal property 


its physical location within the 


| 
habitual use there.® 


State 


however, intended to be 
When 


becomes mobile, a con 


Dhes« rules are, 
applied in the case of fixed property 
the 


flict 


these 


thing assessed 


immediately arises in the application ol 
theories \ important judi 


cial cases from the prob 


series ot 
vhich have 


the 


arisen 


lems in assessment carrier property, 


have served as the basis for our present-day 
the 


interstate 


law concerning assessment of units 


engages in 
Ihe 


sfeam hip 


commimerce 


Hayes 7 


Wa an 


earliest Mail 


the 


vessels of 


Pactfr 

attempt by 
the 
Steamship 


rpor ation, W hose 


case, 

( ompan \ Ny 
California to 
i Mail 
wrk ec 


In loreign 


assess 


ompany, a 
ships 
New 


home port 


were 
Y ork 


and 





commerce 
registered as the 


the 


mg enough to 


ships remained in California 


receive and discharge 
, held those 
were not habl to assessment and 


m by ¢ 


iwers and cargo, the Court 


| 
aliiornia 


the situs of ships was 


gistry, has core to be 
“home port theory” of 


taxation 


Rottschaefer 
stitutional 


Handbook of 
(St Paul 
1939), p. 643 
Pacific Company v. Commonwealth 
of Kentucky, 222 | S. 63, 32 S. Ct. 13 (1911) 


660 


American 
West 


Con- 
Lau Publishing 
Company 


'‘ Southern 


September, 


This theory was supported as being appli 


cable to vessels engaging in interstate com 


The Ferry 


instance, the City of 


merce in the case of St. Lous 7 
Company In this 
St. Louis attempted to levy a tax upon the 
ships of 
the Mississippi 
Missouri Although the ce 
legal the tor 
mercial headquarters was in 
the 
tion ol 


a ferry boat company operating on 
Illinois and 
had its 
state, its com 
the latter It 
Court that the rela 


ferries to the City of St 


River between 
mcern 
domicile in met 
was opinion of the 
the 

as merely of 
duration 

The 
case ot VM organ Z 


Louis 
contact, and 
that ge 


not of sufficient 


to entitle vvernment to 


tax 


same doctrine was upheld in the 
Parham,” where an attempt 
the State of Alabama to 
New York that 
was actively engaged in commerce between 
the ports of Mobile and New Orleans. The 
judgment of the ¢ that continuous 
employment of a this the 


Mobile for a 


years) did not 


was made by 


assess a registry 


ship ol 


ourt was 


vessel (in Cast 


ship was situated at or near 
period of approximately five 

cause her to become incorporated into the 
personal property of the State of 
and no but that in 


was dominion 


\labama, 
the 
he 


state which ship 


registered has over for 


the purposes of assessment 


the situs of 
port of registration 
changed by the 
the same principles that 


This early view that 


was at 


ships 
sub 
application ot 
the 
personalty 
Company v 
the 
steamship company, incorporated under the 
laws of Delaware 
New 
which 
employed 
Commonwealth of 


their was 
sequently 
situs 

In 


Vir 


case oO! a 


govern 
forms of tangible 
Steamship 

Court 


of others 
Old Dominion 
gma,” the examined 


and engaged 1! 
York City 
had 


within 


com 
Nor 


were 


and 
ships that 
the 
Virginia 


merce between 
folk, Virginia, 
exclusively 
the 


limits of 


Handing dowr. their opinion in this case, 
the Supreme Court modified its 
stand on the home-port 
declared that the general rule 
the taxation of tangible personal 
the 


irrespective ol 


previous 
theory of assess 
ment and 
regarding 
property at situated, 
the 


the 


where it 1s 
the 
not 


place 
domicile of 
affected by 


where 
might be, 
that the 
interstate transportation on either land or sea 
The ¢ 


exception to 


owner! 
tact 


Was 


property was employed in 


further 
the 


ourt stated, in making an 
port that the 


registration of vessels did not exempt them 


home rule, 


Work cited at footnote 3, at p. 644 
17 How. 596, 15 L. Ed. 254 (1855) 

'11 Wall. 423 (1871) 

* 16 Wall. 471 (1873) 
‘198 U. S. 299, 25S. Ct 


1955 °@ 


686 (1905) 
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trom the ordinary rules of assessment, inas 
much as the artificial situs given by the port 
of registry of a ship was the controlling 
situs only in the absence of an actual situs 


elsewhere 


In other words, where 


stantly 


a vessel Was con 
engaged in moving about so as to 
acquire no permanent place of situation, the 
port of registry was the determining factor 
for a taxable situs. However, in the case 
of a ship continuously engaged in traffic en 
tirely within the bounds of a taxing juris- 
diction, the ship automatically acquired a 
situs in that district regardless of its regis- 


tration or documentation 


and 
was liable to assessment by that authority. 


elsewhere, 


This exception to the home-port theory 
was upheld one year later in Ayer and Lord 
Tie Company v. Commonwealth of Kentucky." 
Kentucky levied a tax upon the several ves 
sels of the Ayer and Lord Tie Company, an 
Illinois The this 


action was the fact that the ships were regis 


corporation basis for 


tered giving a town in Kentucky as the 
home port. The opinion of the Court was 
that the contact with Kentucky was not of 


to subject the vessels to 


that state 


held that the fact that a 
business situs had, for reasons of convenience, 


sufficient duration 


assessment by 


Furthermore, it 


been established by the owner of the vessels, 


in a state other than his domicile, was im 


material to the subject of taxation, and that 
Kentucky had no taxable 
to the ships 


claims whatsoevet 


In the case 


v. Kentucky.” 


of Southern Pacific Company 
control by the domiciliary 
jurisdiction was reaffirmed. This time Ken 
tucky levied personal property taxes of the 
ships of the Southern Pacific Company, a 
corporation which it had chartered, on the 





grounds that the vessels in question, while 
never actually coming into Kentucky and 
having New York as a home port, were 


virtue of 
Kentucky, in 
ships did not 
The 


common 


nonetheless liable to taxation by 
the protection afforded by 
addition to the fact that the 
have any permanent situs elsewhere 
upheld the action of the 
wealth, declaring that 
have the power 
situs by the 
port 
the domicile or 


Court 


a shipowner does not 
to give his ships a taxable 
arbitrary home 
his legal domicile nor 
actual 


taxable 


selection of a 
which is neither 
situs It is also 
declared that the 7 


which has no 


situs of a vessel 
location within 
domicile of the 


inability of the 


permanent 
another jurisdiction is the 


owner, and the failure or 


» 203 U. S. 409, 26 S. Ct. 679 (1906). 
1 Cited at footnote 4. 
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ships to enter physically the domicile of the 
owner 1s unimportant 


may be 


present in the law 


From this it argued that there is 
what might be termed 
concerning the rules of 
his, in essence, holds that all ships 
are to be the 
have acquired a 
elsewhere, in which case 
that other jurisdiction may assess them. 


a “ship” theory 


situs 
assessed at the domicile of 


owner except where they 


permanent situs 


Turning rail- 
find that the courts have al 
consistently held in favor of 


tionment with few exceptions. 


case, Ne uw 
Miller bg 


domicile 


now to the assessment of 
road cars, we 


most appor 


In one York Central Railroad 
the Court held that the 
remained the permanent 
situs of personal property despite frequent 
excursions to jurisdictions in lieu 
of any demonstration that said property had 
acquired a situs in one of those areas. 


The 


situs 


Company 7 
State ol 


roreign 


fact that cars which have acquired 


elsewhere may not be taxed by the 


state of domicile has been emphasized in 
Union Refrigerator Transit v. Kentucky.” 
Here the Commonwealth of Kentucky had 


assessed cars of the plaintiff, a private-car 
le ssor, W hic h 


were permanently situated im 
another state except when these cars were 
actively engaged in transporting goods. The 


assessment was made on the basis of the 


taxpayer's being a domestic corporation and, 
under the rights of domiciliary states handed 


down in similar 


cases, the state believed it 


was entitled to tax all of the cars of Union 
Refrigerator Transit 
The position of the Court was that any 


attempt by a state to tax tangible personal 


property which has acquired a situs in 


2 202 U. S. 584 
3199 U.S 


714 (1906) 


26 S. Ct 
Ct. 36 (1905) 


194, 26S 








































































































































































































































































































































































another 


state, through 


being permanently 
located, used and protected in the latter, 
would be in violation of the due process 
clause of the Fourteenth Amendment, even 


if such action were taken by the domicile state 


One of the most troublesome problems 
in the 


determination of 


assessment of railroad cars is the 
facts will establish 
a situs for the cars in a nondomiciliary state 
The permanent or indefinite presence of a 
specific car therein will give it a situs,” but 
this condition is seldom true in actual prac 
tice, for railroad 


what 


cars are perpetually en 
tering and leaving a taxing jurisdiction and, 
while any one of the cars may be there only 
a short time, a percentage of them is habit- 
ually present The nondomiciliary state 
may base its power to assess on this per- 
manently present while it can 
not establish claim to any particular car’s 
permanent residence The 


jurisdiction over them is the 


percentage, 


basis of its 


habitual em- 


ployment of the railroad cars inside of its 
limits, rather than the presence of specific cars 


This was brought out in Johnson Oil Re 
fining Company v. Oklahoma” Here the 
state of domicile, Oklahoma, was restrained 
from assessing all of the 
company 


cars of the oil 
because it was found that the cars 
were constantly engaged in operating in and 
between Oklahoma and Illinois. The Court 
said that where a fleet of cars was habit- 
ually employed in several states, the indi- 
vidual cars constantly running in and out 
of each jurisdiction, no one 


state was en- 


titled to assess the entire number of cars, 


taking no travels in 


cognizance of their 
Any basis for 
assessing cars used in interstate commerce 
must be determined 
with those used by 


tax the cars It 


other states one state’s 
so as to be consistent 
other states entitled to 
further added that cars 
interstate commerce are not 
immune from property taxes levied by those 
states having the requisite authority although 
a state still cannot tax all of the cars, but 
only its proper share. 


employed in 


The method generally resorted to by most 
jurisdictions in 


assessing railroad rolling 
stock has been to assess taxes on the value 
of the number of cars found to be ordinarily 
present within their 
A common means of doing 


taxing the 


respective boundaries 


this consists of 
value of the number of cars 


which « quals the 


present within the 


daily number 


state during the tax year.” 


average 


In outline, this procedure has been recom- 


mended by the Supreme Court. In the case 


™ Work cited at footnote 3, at p. 645 
™ 290 U. S. 158, 54 S. Ct. 152 (1933) 
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of American Refrigerator Transit Company 7% 
Hall,” for example, the Court advised that 
the property tax levied upon the former by 
the State of Colorado could be fixed by an 
appraisal and valuation of the average amount 
of the property habitually employed within 
the state, even though the same cars were 
not always there. 


From these cas« s then, is developed a 
“railroad” theory of situs that favors appor- 


tionment among several assessing jurisdictions. 


Northwest Airlines Case 


These cases constituted the 
and the state of the 
the decision in the 
This grew out of the 
action of the tax officers of Ramsey County, 
Minnesota, who, in the spring of 1939, 
assessed personal property taxes against the 
entire fleet of airplanes owned by North 
west Airlines. ‘The basis of this action was 
the fact that the whole fleet of the 
while not habitually present in the 
nor there on the day of 
present in the state 
repairs, 


background 
1944 


case 


law until when 
Northwest 


dispute 


was 
reached. 


airline, 
state, 
assessment, was 
trom time to time tor 
and 
Minnesota was also believed to 
be the legal and commercial domicile of the 
corporation and therefore entitled to assess 
all of the company’s movable equipment 
since none of it 
situated, in other and since 


Minnesota was the state of incorporation of 


overhauling other 


necessary 
operations. 


exclusively used, or 


jurisdictions, 


was 


Northwest, and Ramsey County the situs ot 


its general office 


For these Ramsey County felt 
justified in levying a full assessment on the 
Northwest Aij$rlines Unfortu 
nately, for the airline, however, the other 
states in which it operated, namely, Oregon, 
Washington, Montana, North Dakota and 
Illinois, likewise taxing the 
of this company. 


reasons, 


planes of 


were aircralt 
Using the more prevalent 
scheme of allocating the property in propor 
tion to its use and presence in the state, 
they were nonetheless placing an additional 
burden on aircraft that had 


assessed once In this way, 


already been 
differences in 
interpretations of what properly constituted 
a taxable situs resulted in a case of multiple 


taxation 


However, the opinion of the majority of 
the Court was not clear-cut even though it 
prevailed by a vote of five to four 
the five affirming 
different 


One ot 
adopted a 
that of the 


Ju ges view 


entirely other 


Irom 


* Work cited at footnote 3, at p. 646 
'174 U. S. 70, 19S. Ct. 599 (1899) 


TAXES —The Tax Magazine 





tour assentors and urged that the home-port 


theory of taxation be appli d. To his mind 
it was better to go along with the concur 
ring element in an entirely different vein 
trom that which they had adopted than to 
his lot with the dissenters. The issue 
of the right of assessment by other jurisdic- 
tions in which Northwest operated was 
specifically recognized, but left undecided.” 


cast 


Curiously enough, the applicability of any 
interstate apportioning was cate- 
gorically denied by one justice who wrote: 
7 the doctrine of apportionment has 


neither in theory nor in practice been applied 


devices 


to tax units of interstate commerce visiting 
for fractional periods of the taxing year. 

Thus the Court went back to the “ship” 
theory of taxation to find a solution to the 
Northwest problem, and it was not until ten 
years later in the Braniff case that the issue 
of apportionment 


19 


was resolved as a sound 
solution to the assessment of interstate aircraft. 

Out of the 
certainty 


confusion and un- 
Northwest deci 
sion arose a Congressional resolution calling 
for a study of the problem by a special 
committee under the direction of the Civil 
Aeronautics Board. 
of some 20 


tangle of 


arising from the 


This group, consisting 
selected 
aviation 


from various 
industry, federal, 
and local tax circles, acted as an ad- 


men 
branches of the 
State 
visory committee to some six persons who 
did the and investigation. 
Their findings were later published together 
with the recommendations of six independ 


actual research 


with tax and 
aviation matters who simultaneously under 


took 


The conclusion of 


ent associations concerned 


separate studies of the problem.” 


this report was that 
the employment of an 
formula for the equitable distri- 


assessment values. 


the solution lay in 
allocation 
bution of This appor 
called for the use of the 
average of the 


device 
arithmetical 


tionment 
local revenue, 
and arrival and departures, against 
figures for the 


tonnage, 
similar entire system, to 
figure to be 


degree of 


obtain a percentage used as 


“presence” of 
given jurisdiction 


a measure of the 


an air carrier in any 


Of Boats and Barges 


Up to this point, the 
fairly 


issue of situs was 


well resolved in the “ship” theory 

‘Case cited at footnote 1, at pp. 294-295 

1 Case cited at footnote 1, at p. 297 

® Multiple Taxation of Air Commerce (Wash- 
ington, D. C., Civil Aeronautics Board), House 
Document No. 141, 79th Cong., Ist Sess. In the 
appendix of this publication are contained, be- 
sides the findings of the National Association 
of Assessing Officials, reports by the National 
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holding that vessels were always taxable at 
the domicile of the owner except where they 
had acquired situs elsewhere, in which case 
the assessor with the fixed situs might tax 
them in preference to the domiciliary juris- 
diction. This rule was further fortified with 
respect to airlines by the words in the 
Northwest that “a defined part of 
the domiciliary corpus” had not acquired 
a taxable situs elsewhere.” 


decision 


Northwest 
case, the Supreme Court in effect threw the 
“ship” theory out the window in the case 
of Ott v. Mississippi Valley Barge Line Com- 
pany et al.” wherein an apportioned ad 
valorem levy against three barge companies 
was upheld. 


However, five years after the 


The barge lines involved here 
were all foreign corporations, engaged in 
interstate navigation with no permanent 
situs within the assessing jurisdictions. The 
Court, in this found relief in the 
theory of situs and used Pullman 

Pennsylvania,” which permitted 
upon an apportionment 
formula measured by miles of railroad oper+ 
ated within the state to total miles operated, 
to substantiate their finding. In doing so, 
the Court rejected the rationale of the Ayer 
and Lord Tie Company and Old Dominion 
Steamship cases 


case, 
“railroad” 
Company v 


assessment based 


Hard on the heels of the Mississippi Valley 
Barge case came the Standard 
Oil Company v. Peck,* where Ohio levied 
an ad valorem tax upon all the boats ‘atid 
barges of a which 
vessels were employed in interstate com- 
merce, passing through only some 17 miles 
of Ohio waters, making no regular stops 
for cargo within that state and only occa- 
sional fuel and repairs. Here 
the Court promptly and firmly repudiated 


decision in 


domestic < orporation, 


pauses for 


the domicile theory of jurisdiction issued in 
the Northwest case by rejecting Ohio’s right 
to tax the full fleet. It Court’s 
feeling that since the vessels could possibly 


was the 


be subject to assessment on an apportion 
ment basis in several other states where the 
vessels traveled, the domicile’s tax on their 
full value This was clearly in 
conflict heart of the Northwest 
decision was upon a lack of 
showing an acquired taxable situs elsewhere 
Nowhere in the that 


void 
with the 
which 


was 
based 


case was it shown 
Tax Association, the National Association of 
Tax Administrators, the North American Gaso- 
line Tax Conference, the Council of State Gov- 
ernments and the Air Transport Association, 

*1 Cited at footnote 1, at p. 295 

2 336 U. S. 155, 69 S. Ct. 425 (1949) 

141 U. S. 18, 11 S. Ct. 876 (1891) 
* 342 U. S. 382, 72 S. Ct. 309 (1952). 





The Court abandoned the ‘‘ship”’ 
theory in favor of the 


‘railroad"’ rule of apportionment. 


there was a claim by another jurisdiction 
of any situs. 


Noteworthy are two statements by the 
Court. The first, by the majority, stated: 


“The rule which permits taxation by two 
or more states on an apportionment basis 
precludes taxation of all of the property by 
the state of domicile.” * 


The second statement, contained in the 
dissent, held 


the operative fact of the earlier 
cases was the absence or presence of another 
taxing situs 
was shown 


Where no other taxing situs 
to exist, the state of domicile 
was permitted to tax, irrespective of the 
amount of time the vessels were present in 
that state.” ™ 


Thus, the Court turned away from the 
concept of domiciliary situs of the “ship” 
theory in favor of the “railroad” rule of 


apportionment. 


Braniff Decision 


With this background, it was probably 
only inevitable when the Braniff case came 
before the Supreme Court this year that 
it was in a frame of mind to affirm an 
apportionment rule and to grant to Nebraska 
the right to assess the highly transitory planes 


In this case, the State of Nebraska levied 
an apportioned ad valorem tax upon the 
flight equipment of Mid-Continent Airlines, 
later merged with Braniff Airways, who 
was substituted as plaintiff. Braniff is an 
Oklahoma corporation with offices in Texas 
and an overhaul base in Minnesota. The 
planes of Mid-Continent-Braniff made 18 
stops per day of five to 20 minutes duration, 
except for one in which the plane remained 
in Nebraska The statute 
ployed for purposes 
allocation 


overnight. em- 
was the 
formula presented in the “pro- 
posed uniform 


equitable 


assessment 


statute to provide for an 


method of state taxation of air 
suggested by the National Asso- 
Tax Administrators in its study of 
the situation following the Northwest decision. 

The 


“uniform 


carriers” 
ciation of 


formula embodied in the 


statute” 


so-called 


uses the arithmetical 


* Case cited at footnote 24, 


664 


at p. 334. 
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average for the 
ratios: 


preceding ycar of three 
(1) the ratio of plane arrivals and 
departures within the state as against sys- 
tem arrivals and departures; (2) the ratio 
of revenue handled within the state 
aS against system tons handled; and (3) the 
ratio of revenue originated within the state 
against system revenue The rate of the 
tax was provided for by state average 


tons 


Reports filed indicated that 9 per cent of 
its revenue, 11.5 per cent of its tonnage and 
9 per cent of its stops were chargeable to 
Nebraska operations, and upon these facts 
Nebraska made its assessment 


The crux of this case was the situs issue, 
which revolved about the question of whether 
or not 18 stops per day constituted sufficient 
contact with Nebraska to sustain that state’s 
power to assess an apportioned ad valorem 
tax on the aircraft making such stops. And 
the Court, pointing to the exclusion of domi- 
ciliary rights where there is apportionment by 
two or more assessing jurisdictions as quoted 
in the Standard Oil case above, concluded 
that such contact was sufficient. 


3y this turn of thinking, the Court has 
opened up a new field of thinking. Some 
feel that apportionment is the principle to 
be applied in assessments of interstate prop- 
erty. Others hold that domicile is still the 
test in the absence of the establishment of 
situs elsewhere. However, it may well be 
that the Court is pointing up a new line 
of thinking that may be labeled the “air- 
plane” theory of assessment, in which ap- 
portionment under uniform statute may be 
the rule. If so, it may well be that only 
those jurisdictions with a uniform allocation 
rule may be permitted to qualify. However, 
it is obvious that no one can accurately 
forecast the thoughts of the Court in a case 
where a jurisdiction other than domicile 
attempts to apply an apportionment rule, 
even under a uniform statute, where prop- 
erty has previously been assessed 100 per 
cent by the place with situs by reason of 
domicile. 


In reviewing the legal history of situs 
since the Northwest case, one cannot resist 
the impression that the Court, having seen 
the stir created by its decision, has since 
become and is at 
tempting to apologize for its previous action 
Apportionment as a theory of 


here to stay. 


somewhat remorseful 
taxation 18 
Now the only problem facing 
the authorities is the question of valuation 
and of the factors to be employed in meas- 
uring an allocable share of the situs of the 


* Case cited at footnote 24, at p. 388 





Since apportionment is here to stay, 
the problems of valuation 

and measurement of aliquot part 

of situs now face 

the state tax officials. 


carrier As long as all use the same 


yardstick, the result will be fair and equi 
table. Presently, much depends on the 
individual estimate of the person charged 
with administering the 
official has his own 
value 


tax, and every tax 
idea of what is a fair 
and what formula constitutes a just 
means of apportionment.” It is the dif- 
opinion that makes the horse 
race, and it is the same difference of opinion 
that has produced the 


ference of 


long history of liti- 
gation concerning situs and apportionment 

Still unanswered, however, 
tions 


are many ques- 
and apportionment. 
One point that is uncertain is how far the 
taxation of carrier 


concerning situs 


equipment by a 
reduces or 


non- 
adds to the 
assessing power of the domiciliary jurisdic- 
tion, or whether the 
influence the 
that 
part of any 


domiciliary state 


former class should 
action at all. It is 
independent thought on the 
one of them may easily lead 
to valuations in excess of 100 per cent 
The 


stricter 


latter’s 
obvious 


and 
what 


assess- 


closer 
by our courts of 
and 
purposes The 


solution clearly lies in 
definition 
constitutes 


situs nonsitus for 


ment simplest solution would 
seem to be a consistent formulation of the 
rights and state of domicile 


to tax, in which the functions and scope of 


powers of the 


powers of the nondomiciliary states in assess- 
ment matters would be distinctly outlined. 
So far the Supreme Court has failed to 
do this. Restricting itself to the immediate 
problem, that of the exclusive right of the 
jurisdiction then before it, it has handed 
down opinion confined to answering only 
the limited question presented. The Court 
has consistently refused to concern itself 
with the rights and privileges of an opposite 
party in interest except in the broadest 
terms. But such a function is properly the 
Court’s, for in our system of government it 
is only through legal interpretation and defi- 
nition growing out of the judicial review of 
state statutes that anything akin to equality 
may be attained in the assessment of one 
instrument by a number of jurisdictions. 


Another problem providing a vast field 
for consideration is the question of the 
standard of value to be employed once a 
uniform formula of apportionment is agreed 
upon. With assessments typically repre- 
senting factions of market value, 
disputes as to a rule of valuation would be 
endless. Perhaps it was for this reason 
alone that the Civil Aeronautics Board re 
port issued after the Northwest case recom 
mended administration of the uniform statute 
by a central authority. 


cost or 


In any case, it 
matter which 
view 


is safe to assume that a 
has demanded continual re 
by our Supreme Court for the past 
100 years is by no means a settled issue. 
The inherent vitality of the subject coupled 
with constantly accelerating speed of inter- 
state commerce promises that the problems 
of valuation, allocation and situs will be 
with us for a long while to come. [The End] 


SAFE AND SANE SAVINGS BONDS 
When the 


incompetent cashed such jointly held 
bonds and used the proceeds to pur 
chase new bonds, payable to himself 


guardian of a mental 


as guardian, the court negated his 
The guardian was, in effect, 
a trustee of the original bonds. Upon 
the decedent's death, the surviving 
joint owner was entitled to the pro- 
ceeds thereof.—Morris v. Morris, CCH 
Trust AND Estate Law _ Reports 
{ 45,564 (Tenn., 1953). 

A decedent had purchased savings 
bonds with funds belonging equally 
to herself and her husband. But she 


action 


“t Interestingly enough, as a consequence of 
the Northwest decision, two states adopted the 
uniform statute proposed One of them was 


Northwest Airlines Revisited 


bought them without his knowledge 
and in the name of herself and others 
than her husband. Since one half of 
the funds belonged to the husband 
outright, he is entitled to one half the 
bonds. As to the other half, since the 
decedent died intestate and there had 
been no delivery to the persons desig 
nated, the husband is entitled to one 
half, with decedent’s other heirs being 
entitled to the balance.—Henderson v. 
Bewley, CCH Trust ann Estate Law 
Reports {| 46,177 (Ky. Ct. of App., 
1953). 


Nebraska, as we have seen, the other, the instl- 
gator of the furor, the State of Minnesota. 
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N 1949 some prospectors, names of Gross 
and Morton, struck a lode in Long Is- 
land, practically in their own backyard, that 
dwarfed that had driven men across 
100 years before. They found a 
way to take more than $6 million worth of 


many 
a continent 


“deposits” out of their land, and to leave as 
that 
but 125 acres of garden apartments known 
as Glen Oaks Village. The best part of all 
is that the called the 
bulk of the $6 million capital gain.’ 


memorial of saga not a ghost town, 


Tax Court has now 


Mortgaging-Out 


Of course, these men were not alone. 
Hundreds of others all over the country did 
the same thing, that is, “mortgaged out” of 
Section 608 deals. The technique was rela- 
tively simple for an builder. 
He took a parcel of land in corporate name; 
drafted a site plan for apartment houses; 
estimated his rental income, operating ex 
and the replacement 
project; and submitted his material to a 
lending institution with an application for 
a mortgage loan. If the lender liked the 
setup, it would pass it on to the Federal 
Housing Administration with a request for 
mortgage insurance up to 90 per cent of 
the estimated replacement cost of the pro 
ject. If the approved 
the insurance, the builder got his loan and 
started to dig. 


experienced 


penses cost of his 


government agency 


The opportunity for mortgaging-out stem- 
med from the fact that in many 
the builder was able to erect his project for 


less than the amount of the mortgage loan, 


instances 


by savings on builders’ and architects’ fees, 


materialmen’s commissions, and the like 


George M. Groas et al., CCH Dec. 20,841, 23 
TC —, No. 97 (1955). 

2 Woodsam Associates, Inc., CCH Dec. 18,178, 
16 TC 649 (1951), aff'd, 52-2 usre § 9396, 198 F 
(2d) 357 (CA-2) 
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By ALVIN D. LURIE 


The Messrs. Gross and@M 


Thus, the excess mortgage proceeds were 
available in the corporate treasury for dis- 
tribution to stockholders: 
had not accumulated any 
the end of the 
would 


if the corporation 
earnings up to 
distribution, there 


basis for 


year ol 
appear to be lacking any 
treating the distribution as a dividend in 


the hands of the recipient stockholders 


Self-Hoisting Petard 


This predicament in 
Commissioner found himself. 
the predicament 


which the 
Incidentally, 
one of the 


was the 


Commis- 
sioner’s own making, for he was adequately 
warned by the taxpayer’s counsel in the 
Woodsam that if he won there, he 
would someday lose a Gross-type case. In 


was 


case” 


Woodsam, taxpayer argued for the imposi- 
tion of tax on the occasion of placing a 
mortgage, where the amount of the mort- 
gage exceeded the cost of the property and 
the mortgagor liability 
therefor.’ Counsel contended that if this 
profit then taxed, it 
taxation for all 


be re no pers nal 


mortgage were not 
might time, in the 


hands of both the corporation and its stock 


escape 


holders. The Commissioner, who wanted to 


tax the mortgage profit in a later year, 


argued that the occasion of the borrowing 
did not 


tic yn by 


afford a proper incident of realiza- 
this argument 
carried the Commissioner successfully through 
the Second Circuit Appeals 


the mortgagor, and 


Court of 


Had the Commissioner lost the Woodsam 
he would had little 
finding the requisite corporate earnings to 
dividend 
tributions of mortgage 
stockholders in the 


* The contentions of counsel for the taxpayer 
are set forth in a note, entitled ‘‘Mortgagor’'s 
Gain on Mortgaging Property for More Than 
Cost Without Personal Liability,’’ 6 Tax Law 
Review 319 (1951). 


case, have difficulty in 


support a analysis for the dis 
proceeds to the 
Lac king 


Gross case. 














Congress Must Allow a Tax-Free Recovery 


of Original Capital, Since Constitutionally 


It Cannot Tax Capital, Says Mr. Lurie 


this approach, he was forced to contend 
that the distribution was like a dividend in 
kind of appreciated assets, in that it left 
the capital unimpaired. The Commissioner 
was encouraged to press this analogy upon 
the Tax Court his recent successes in 
the Hirshon* and Godley® cases, where the 
Second and Third Circuits had reversed 
Tax Court opinions to find that a distribu- 
tion in kind of appreciated property was 
reportable as dividend income by stock- 
holders to the full extent of the value of 
the distributed property, notwithstanding 
the fact that the corporation’s current profits 
and earned surplus were not equal to the 
full appreciated value of the property 


by 


Tax Court's Views 


Judge Tietjens, writing for a unanimous 
Tax Court in the Gross case, only feebly 
concealed his obvious conviction that the 
Second Circuit had contorted the capital 
return concept in limiting it to distributions 
which impair capital, with the resultant en- 
largement of the dividend the 
residual or catchall one. For him, it seemed 
rather the other way around, with dividends 
being limited to distributions “out earn- 
ings profits,” and capital returns em- 
bracing all other corporate distributions. 


concept as 


ot 
or 


In any event, Judge Tietjens quite prop- 
the the 
declaration of a dividend in kind by a cor 


erly urged distinction between 
poration with earnings to cover the cost 

if not the the dis 
tributed property, on the one hand, and the 


declaration 


appreciated value—of 


of cash distributions in excess 


of earnings and profits, on the other. No 
* Commissioner v. Hirshon Trust, 54-1 usr« 
"9409, 213 F. (2d) 523 (CA-2), cert. den., 348 
U. S. 861. 
’ Commissioner Vv. Godley’s Estate, SA-1 ust 
7 9423, 213 F. (2d) 529 (CA-3), cert. den., 348 
U. S. 862. 


Gross and Morton 


d Morton: Modern ‘49ers 


matter what reasoning might be employed 
to show that the distribution of 
which 


unrealized 
materialized in 
either the capital or surplus accounts does 
not impair capital and must be from 
sources available for dividend purposes, it 
was perfectly to the Tax Court 
that a distribution of cash in excess of the 
available 


appreciation never 


So 
obvious 


earnings clearly is out of 
Hence, 
the Tax Court accorded capital gains treat- 
ment to the receipt of the mortgage pro- 
ceeds by the stockholders. 


not 
earnings and does impair capital. 


( re SS 


“Collapsible Corporation’’ Approach 


The has relied upon an- 
other approach to collect ordinary income 
tax from the stockholder-recipients of ex- 
cess mortgage money. With dubious sanc- 
tion in the “collapsible corporation” section * 
of the pre-1954 Code, the Commissioner’s 
regulations under that extended it 
to normal which otherwise 
would have been treated as capital gain to 
the extent they exceeded the amount requisite 
for a recovery of capital.’ This went clearly 
beyond the plain words of the pre-1954 
“collapsible corporation” statute, which named 
as taxable events only liquidations or stock 
sales. 


Commissioner 


section 
distributions 


The opinion in the Gross case makes no 
reference to these regulations, presumably 
because the taxable years involved in that 
case preceded the enactment of the “col 
lapsible corporation” statute in 1950." Nor 
has any other case dealt with the regula- 
tions under that statute. That leaves the 
Commissioner with another turn at bat in 


* 1939 Code, Sec, 117(m). 

™See Regs. 118, Sec. 
ample (1). 

* See Revenue Act of 1950, Sec 


39.117(m)-l(e), Ex- 


212(b) 
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The purpose of the statute is 

“to tax distributions of proceeds 

of loans insured by the 

United States where the amount of 
the loan exceeds the 

cost of the property by which 

it is secured.” 


cases of mortgage distributions in years 
after 1949. It must be conceded that the 
anticipation of a construction profit through 
the placing of a high mortgage, and the 
attempted conversion of this sum into 
capital for the stockholders by way of a 
distribution of the mortgage proceeds be- 
fore any “realization” of the profit by the 
corporation, bears some resemblance to the 
enjoyment of this identical profit through a 
stock sale or a corporate liquidation. 
However, “mortgaging-out” was not one of 
the evils that the “collapsible corporation” stat- 
ute was designed to cure, and there is some 
doubt that any court will allow the statute 
to be so extended by judicial construction. 


New Look in 1954 


The 1954 Code effects this extension by 


legislation in cases of distributions after 
June 22, 1954, for provision is now ex- 
pressly made in the “collapsible corpora- 
tion” statute for distributions to stock 


holders that would otherwise be treated as 
capital recoveries in excess of basis.’ This 
new provision is specifically designed to 
operate in the case of a corporate taxpayer 
owning property with a “negative basis” ” 
—that is, where a mortgage loan has been 
obtained for more than the cost basis of the 
property securing the loan—when 
poration distributes these excess mortgage 
stockholders." It is not 
limited in its application to cases of FHA- 
insured mortgages, as 1s another new sec 
tion of the 1954 Code, Section 312(j), which 
strikes directly at FHA “windfalls.” ” 

For the newly expanded “collapsible cor- 
poration” section to apply, the corporation 


the cor 


proceeds to its 


* 1954 Code, Sec. MAl(a)(3). For effective date 
of this section, see 1954 Code, Sec. 392(a). 

“Care must be taken not to confuse the 
“negative basis’’ with a ‘‘negative equity,’’ the 
latter being the term that has come to be 
applied to cases where the property is actually 
worth less than the mortgage encumbering it. 
In cases of a ‘‘negative basis,’’ the mortgage 
merely exceeds the owner's basis for the prop- 
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must, of course, fall 


definition of a 


within the 
“collapsible corporation,” 
and the distribution must occur within three 
years of the date of construction or pur- 
chase of the property. This three-year rule 
will make the “collapsible corporation” stat 


statutory 


ute a less efficacious weapon against “mort- 
gaging-out” than it is against the more 
common varieties of collapsing techniques 
because while it may not be prudent to wait 
three years selling the stock, or 
liquidating for the purpose of selling the 
assets, of a corporation created for the 
purpose of constructing a property, it will often 
be possible to wait three years before tak- 


befe re 


ing down excess loan proceeds, as long as 
the profit been largely frozen by a 
mortgage placed at the time of construction. 
Even if the investors are not willing to 
wait three years to enjoy their profit, they 
can take down mortgage proceeds im- 
mediately up to the full amount of their 
investments because the 


has 


“collapsible 
provisions cause income realiza- 
tion only on the excess of any corporate 
distribution over the stockholder’s basis for 
his stock. 


cor- 
poration 


Constructive Earnings Provision 


Section 312(j) of the new Code is more 
limited than the “collapsible corporation” 
section in the sense that it is only operative 
in cases of government-insured mortgage 
loans; but where it hits, this new section is 
far more deadly. It is an extraordinary 
provision creating constructive earnings and 
profits for a corporation whenever it makes 
any distribution to stockholders at a time 
when there 
insured 
property 


is outstanding a government- 
loan that exceeds the cost of the 
securing the loan. The effect of 
this, of course, is to create constructively 
the requisite earnings to support a dividend. 
This statute applies only to distributions 
of excess loan proceeds made after June 
22, 1954, but the proceeds may stem from 
mortgage loans placed at any time before 
that date. 

The constructive earnings section applies 
only where the government-insured loan 
against the property exceeds the actual cost 
of the property. The statute is expressly 
made inapplicable where the basis for the 


erty, but the value of the property may be 
more than the mortgage. See Alvin D. Lurie 
“Mortgagors with ‘Negative Equities’ and 
‘Negative Bases’,’’ Proceedings of the New York 
University Tenth Annual Institute on Federal 
Taxation (1952), p. 71. 

4 See S. Rept. 1622, 83d Cong., 2d Sess. (1954), 
Pp. 260. 

® Report cited at footnote 11, at p. 251. 
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property is less than the mortgage because 
of the effect of adjustments for deprecia 
tion.” This carries out the purpose of the 
statute, which is “to tax distributions of 
proceeds of loans insured by the United 
States where the amount of the loan ex- 
ceeds the cost of the property by which it 
is secured.” “ 


Tracing and Timing Distributions 


However, there is no need to trace any 
particular distribution to the proceeds of 
Any distribution while 


a loan outstanding in excess of cost 


the loan.” there is 
will 
have the effect of creating earnings in the 
amount of such excess, with the result that the 
distribution must be treated as being out of 
earnings and profits, and so taxable as a 
dividend.” The earnings so “created” are 
immediately “eliminated” after the distribu- 
tion. If there is a subsequent distribution 
while the loan is so outstanding, the fiction 
of creating and wiping out the earnings is 
again resorted to. Neither the statute nor 
the committee report anywhere states that 
the amount of constructive earnings that 
can be created on the occasion of any sub 
sequent distribution is reduced by the amount 
of any prior distribution, but it is obviously 
the intent of the statute only to create 
artificial earnings to the extent of the ex 
cess of the loan cost.” 


over Presumably, 


the statutory omission in this respect will 


not prove costly to taxpayers 

The timing of the distribution can be very 
important. While nowhere expressly stated, 
statute 
appears to be that at the time the corpora 


the underlying assumption of the 


tion makes the distribution of the loan pro 
ceeds, it is in possession of the property on 


which it obtained the loan 


Hence, if the corporation first disposes of the 
mortgaged property, either by an arm’s-length 
sale or by a distribution of the property to 
its stockholders, and subsequently distributes 
stockholders, it 
presumably cannot be subjected to the con 
This 


fair, because the disposition of the 


the loan proceeds to its 


structive earnings increase is only 


mort 
gaged property will itself cause a “realiza 


tion” of income by the corporation in the 


full amount of the mortgage,” and will 


cause a consequent normal increase of its 


earnings and profits 


See 1954 Code, Sec. 312(j)(1), which re- 
quires basis adjustments for depreciation to be 
disregarded. 

% Report cited at footnote 11, at p. 47 

% Report cited at footnote 11, at p. 251 


Gross and Morton 


Accounting Puzzlers 


On the other hand, if the corporation 
first distributes the loan proceeds, and then 
disposes of the property, strange things 
happen to its surplus account. On the oc 
casion of the distribution of the loan pro 

capital surplus are left 
unaffected by reason of the artifi 
cial temporary 


ceeds, its 


entirely 


and 
increase of earnings and 
profits, notwithstanding the fact that a por 
tion of its assets have thereby been disposed 
of. When the corporation then disposes of 
the property, it the gain inherent 
in the prior mortgaging tor more than cost 
(as well as any additional consideration, 
over the mortgage, received on the disposi 
tion), which causes an increment in its 
earnings and profits to the extent of this 
gain 


“realizes” 


So its situation then is to be left with 
a book surplus though in actuality it has 
previously distributed the that 
made tor the surplus 


earnings 


This raises the whether it is 
not proper to allow some adjustment to the 
earnings and profits account after the cor 


poration completes a 


question ot 


that en 
with the constructive 
entries in the account that the new 
Thus, since the and 
decrease, respectively, that would occur in 
the surplus account, on the occasions of a 


transaction 
ables it to catch up 


statute 


prescribes increase 


disposition of mortgaged property and of a 
distribution of the proceeds to stockholders, 
have already occurred, should it not follow 
that a disposition of overmortgaged prop 
erty following the prior distribution § to 


stockholders of the excess mortgage pro 
ceeds does not require a credit to surplus? 
Similarly, suppose that the “windfall” mort 
gage profit that has been distributed to 
stockholders is repaid by the corporation 
by a full satisfaction of the mortgage debt 
that not be 


a charge to surplus? 


at a subsequent time, should 


the occasion for 


We have seen that these knotty account 


ing problems apparently can be avoided by 
a disposition of the mortgaged property 
prior to the distribution of the “windfall”; 
but this, of course, precipitates the realiza 


tion of a gain to the corporation. It is pos 


sible that this gain can be avoided if the 
statute is taken literally. Thus, suppose 
that the corporation that has built the prop 


erty and received the mortgage then liquidates 
into a parent 
having 


corporation. If the 
thereby 


parent, 
acquired the mortgaged 

% Report cited at footnote 11, at p. 47. 

" Report cited at footnote 11, at p. 251 

™ See Alvin D. Lurie Taxing Transfers of 
Mortgaged Property,’' 39 Cornell Law Quarterly 
611 (1954) 
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property and the surplus mortgage pro 
ceeds, then distributes the mortgage pro 
ceeds to its stockholders, it is barely 
possible that the artificial dividend can be 
avoided because the recipient corporation is 
not a corporation to which “there is out 
standing a loan,” in the qualifying words 
of the statute However, the freedom to 
engage in this sort of transaction may be 
restricted by provisions inserted in the 
borrowing corporation’s charter at the in 
sistence of the government lending agency 


Constitutionality 


Perhaps the best chance of avoiding the 
impact of this statute is to challenge its 
constitutionality. It taxes as dividend in 
come in the hands of stockholders a dis 
tribution derived from a corporate borrow 
ing. Where the distributing corporation 
has not had earnings currently or in the 
past, it is incapable of distributing to its 
stockholders anything that partakes of the 
nature of income in the hands of the stock 
holders. Thus, the distribution must be in 
the nature of a recovery of, or a return on, 
capital. While Congress can undoubtedly 
tax returns on capital at ordinary income 
rates, it must allow a tax-free recovery of 
the original capital, since constitutionally 
Congress cannot tax capital.” The apparent 
flaw of the new section is that it taxes the 
first dollar of distribution even before the 
basis for the stock has been recovered, 

If some taxpayer should succeed in over 
turning this statute, his victory may prove 
empty unless he holds off distributing the 
“windfall” for at least three years, or can 
otherwise shed the “collapsible corporation” 
cloak, because what the “artificial dividend” 
section does not catch, the new revised 


“collapsible corporation” statute well might 
The expansion of the “collapsible corpora- 
tion” statute to impose ordinary income tax 
on distributions not in liquidation, which 
are in the nature of returns of capital in 
excess of basis, was expressly designed to 
reach corporate distributions of excess mort- 
gage proceeds. This provision applies to all 
corporate distributions which are not divi- 
dend, and by limiting the stockholder’s tax 
to distributions in excess of his basis for 
the stock, it avoids the constitutional hurdle 
of the “artificial dividend” section 

Prodded by the much-publicized hearings 
of its Senate Banking Committee into FHA 
abuses, the Congress outdid itself in 1954 in 
providing the Commissioner with artillery 
to combat tax programs designed to insu 
late builders’ windfalls. The “constructive 
earnings” section is probably as novel as 
anything that has ever been devised by the 
legislature to strike at a tax scheme, but its 
very ingenuity may actually bring it down 
under a constitutional attack. Only slightly 
less ingenious, but probably more reliable, 
is the innovation in the “collapsible cor 
poration” statute to reach mortgage-outs 

The Commissioner sorely needed this 
legislation. Without it, he has been soundly 
defeated in his first venture into the courts 
on the “windfall” question for pre-1950 
years. While it is not likely that he will 
close his books on this kind of case until 
he has had a chance to test out his “col 
lapsible corporation” regulations on a post- 
1949 distribution, his prospects do not look 
good. Even the 1954 legislation may not 
help the revenues much, for it operates only 
prospectively, and herds of horses have al 
ready gone through the barn door 


[The End] 


SAVINGS BONDS—MUTUAL AND RECIPROCAL WILLS 


"he decedent was unable to prevent 
his widow from acquiring the proceeds 
of United States savings bonds. A valid 
agreement to execute mutual and re 
ciprocal wills existed and controlled 
the disposition ot the decedent's 
property 


Therefore, when the decedent made 
a new will without his wife’s knowl 
edge, this will was voidable; and when 
he used funds acquired through the 
joint efforts of himself and his wife 
to purchase United States savings 


” The statute is literally applicable only when 
“there is outstanding a loan to such corpora- 
tion,”’ In the context “‘such corporation'’ refer- 
ring to the distributing corporation 
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bonds in his name with various of his 
relatives named as co-owners or bene- 
hiciaries, the proceeds of these bonds 
were held to belong to the wife. Al 
though Treasury regulations prevented 
the court from directing payment of 
the proceeds to the widow, the court 
could declare a resulting trust re- 
quiring the co-owners and _ benefici- 
aries to receive the proceeds and turn 
them over to the widow.—Anderson 
v. Benson, CCH Trust anp Estate 
Law Reports § 46,222 (DC Neb., 1953). 


* See Eisner v. Macomber, 1 ustc ¢ 32.252 
U. S. 189 (1920);.cf. Lela Sullenger, CCH Dec. 
16,735, 11 TC 1076 (1948). 


1955 *© TAXES—The Tax Magazine 


— 


aPenersse et 


ommert 


<a eed a 














; 





The Mere Fact That the Donee Failed to 
Use the Funds in the Manner Expected Would 
Not Seem to Alter the Completed Gift 


Politicians, Beware! 


By WILLIAM H. BOWEN 


\ R. ALLEN, a popular lawyer in the 

community, announced his candidacy 
for public offic Motivated solely by the 
desire to secure the services in government 
of so fine and upright a man, many of his 
friends and associates contributed money 
to him for his campaign, some making the 
contributions directly to him, others to his 
campaign manager. A total of $50,000 was 
thus secured. 


After a strenuous primary canipaign, Mr. 
Allen received his party’s nomination, expend 
ing in the race $35,000 of his campaign fund 
Che $15,000 balance had purposefully been 
reserved for an expected tussle in the gen 
eral election which, however, did not ma 
terialize. The next election being two years 
off, Mr. Allen decided not to save the 
$15,000 for future campaign purposes, and 
instead used the balance to make a partial 
payment on a home in keeping with his 
newly acquired office. Assuming that these 
campaign contributions had been made to 
Mr. Allen by his friends purely in the inter 
est of good government, that no bribes, 
protection money or payoffs for future or 
past services were’ involved,’ the question 
arises whether the $15,000 used to make a 
payment on a home was taxable income to 

1 No question of gift is involved with respect 
to such gain because of the obvious presence 
of a consideration for the contribution. See, 
for example, Johnson v. U. 8., 43-1 ustc { 9288, 
318 U. S. 189 (protection money); Manson L 
Reichert, CCH Dec. 19,504, 19 TC 1027 (1953), 
aff'd, 54-2 ustc { 9442, 214 F. (2d) 19 (political 
payoff). Cf. Robertson v. U. 8., 52-1 usre J 9343, 
343 U. S. 71: (music award); Hdward F. Web- 
ber, CCH Dec, 20,170, 21 TC 742 (1954) (radio 
preacher). 


2? 1954-1 CB 11. 
‘I. T. 3276, 1939-1 CB (Pt. I) 108. 
* Regulations and decisions, if proper inter- 


pretations of the statute, have the force and 
effect of law Helvering 1 R. J. Reynolds 
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Mr. Allen, or whether it was, like the othe 
funds, a nontaxable gift? 


The Internal Revenue Service has made 
clear, at least since March 1, 1954, its view 
of the matter. -By Rev. Rul. 54-80,? the 
Service concluded that the portion of a cam- 
paign contribution made to a_ politician 
which is diverted by him from campaign 
purposes to his own personal use somehow 
changes what is otherwise a gift into tax 
able income. Prior to March 1, 1954, the 
Service had ruled generally that political 
contributions, being gifts, were not taxable 
income to the recipient.’ 


Treasury rulings such as Rev. Rul. 54-80 
do not have the force and effect of Treasury 
regulations and Treasury decisions,* but are 
published to provide precedents to be used 
by revenue officials in disposition of specific 
cases having facts similar to those con 


sidered in the ruling 
The Revenue Service, being, of course, a 
partisan in income tax matters, 1s often 


charged with being more concerned with 


filling the public coffers than it is with 


providing a judicial interpretation of the 
underlying statute Examples of recent 
excursions by the Service into fields of erro 
neous rule-making are I. T. 3910° and I. 7 


Tobacco Company, 39-1 ustc { 9282, 306 U. § 
110, 117 

*As Mr. Justice Jackson so ably put it, how- 
ever, this ‘‘solicitude for the revenues is a 
plausible but treacherous basis upon which to 
decide a particular tax case."’ Arrowsmith 1 
Commissioner, 52-2 ustc { 9527, 344 U. S. 6, 11 

*1948-1 CB 15 By this ruling the Service 
declared that income is realized by the donor 
when agricultural products are contributed to 
charitable institutions. The Tax Court rejected 
an effort of the government to apply this theory 
in Elsie SoRelle, CCH Dec. 20,372, 22 TC 459 
(1954), as did a Kansas district court in 
White wv. Brodrick, 52-2 ustrc 19238, 104 F 
Supp. 213, app. dism’d on motion of govern- 
ment, 198 F. (2d) 751 (CA-10, 1952) 
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Mr. Bowen is a member of the firm of 
Mehaffy, Smith & Williams, Little Rock, Arkansas. 





3932 both improper extensions of the 
Horst doctrine*—and the Clifford regula- 
tions,” fixing the rules for tax treatment of 


short-term trusts, which were held uncon- 
stitutional in the case of Commissioner v 
Clark.” With these precedents in mind, 
Mr. Allen might well inquire whether Rev. 
Rul. 54-80 is another example of erroneous 
interpretation by a revenue-hungry Revenue 
Service, or whether it is a proper view of 
the underlying law 


Mr. Allen’s view of the matter is that the 
$15,000, although used to buy a home, re 
mained a pure and undefiled gift and, there 
fore, was not income to him. This position 
must find its authority in the never clearly 
defined and somewhat nebulous concept of 
income as that term was used in the Six- 
teenth Amendment to the Constitution,” 
and as intended by Congress in its statutory 
definitions of income” and gifts.” Both 
inquiries present formidable barriers to Mr 
Allen because of the indefinite origin of 
the terms 


A search into the meaning of income as 
used in the Sixteenth Amendment would 
seem to begin with an inquiry of what was 
in the mind of the Congress that framed 
the amendment for the consideration of 
the American people. The answer is fur 
nished, according to an eminent early writer 


* 1948-2 CB 7. The Service took the position 
in this related ruling that a stock-raising father 
will realize income when he makes a bona-fide 
gift of some feeder cattle to his son In 
Campbell v. Prothro, 54-1 ustc § 9155, 209 F 
(2d) 331 (CA-5), this theory was rejected. as it 
was in W. G. Farrier, CCH Dec. 17,846, 15 TC 
277 (1950) 

* Helvering v. Horst, 40-2 uste § 9787, 311 U. S 
112 

+ Pegs. 118, Sec. 39.22(a)-21 

53-1 ustc $9217, 202 F. (2d) 94, 98-100 
(CA-7), aff'g CCH Dec. 18,794, 17 TC 1257 (1952) 

" The Sixteenth Amendment permits the di 
rect taxation without apportionment of ‘‘in- 
comes, from whatever source derived.” 
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‘Income may be defined as the 


as “<7 Va i 


on the federal income tax, George Holmes 
of the New York bar, by a study of three 
factors: (1) the construction placed on the 
term by the Treasury Department in con- 
struing the Civil War income tax legisla- 
tion; (2) the view of the concept adopted by 
the English courts in construing the British 
Income Tax Acts; and (3) by the meaning 
Congress lent to the term in debating the 
proposed amendment.” Mr. Holmes’ sources ” 
suggest, and he infers, that gifts are not 
income within the intendment of the Con 
stitution. His thesis is strongly supported 
by a statement which he attributes to Sen 
ator Cummins of Iowa, made in debate on 
the Senate floor just prior to passage of the 
first internal revenue law 


“I do not think there is any man in 
America who would contend or could con 
tend that a gift or devise or bequest of 
property or property coming to one by dece- 
dent is income I never heard of it being 
so construed, and it is not possible that it 
could be so construed.” ™ 


John M. Maguire, writing in the Harvard 
Law Review in 1920, showed his agreement 
with the statement of Senator Cummins: 


“When the average man thinks of ‘income’ 
he thinks of receipts which one has a legal 
right to demand and not of those which 


Sec. 61, 1954 Code. All references here- 
after to the Internal Revenue Code will be to 
the 1954 Code unless otherwise stated. 

% Code Sec, 102. 

™ Holmes, Federal Income Taxation (6th Ed., 
1925), pp. 111-112 

*® For example, Turner v. Cuxon, 22 Q. B. D 
150 (1890), construed the British Income Tax 
Acts of 1842 and held that a purely voluntary 
donation to a clergyman was not subject to 
tax. The definition of income contained in that 
legislation appears to have been fully as broad 
and all inclusive as is the language of Sec. 61 
of the Code. 

" Work cited at footnote 14, at p. 112, foot- 
note 83 
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question of the power of Congress to tax 
gifts as income is still unsettled.” It must 


a - e 4 











come through the good will and generosity 
of others.” ™ 


‘he Supreme Court has endorsed this 


“average man” concept of income in a 
number of cases, reciting, for example, that 
income within the meaning of the Sixteenth 


Amendment is used in the 


18 


“ordinary sense 
or that the “plain, popular 
. . - 19 » » ‘ P 
controlling,” and again that 
“income as the word is known in the com- 
mon speech of 


of the word,” 
meaning” is 


man” is the determining 


conception.” 


It is doubtful whether these folksy con- 
cepts aid the inquiry. In any event, they 
warrant the cautious conclusion of Randolph 
E. Paul that whether 
under the Sixteenth 
open question.” 


gifts are taxable 


Amendment is still an 


A contrary view that the concept is 
broad enough to include gifts is supported, 
it would appear, by the reasoning that the 
Congress intended to adopt the meaning ot 
taxable income as that term was defined in 
contemporary income tax legislation, which 
would be the ill-fated act of August 28, 
1894.* That act included in its 
definition of income “money and the value 
of all personal property acquired by gift 
or inheritance.” It is arguable, as viewed 
Ward, dissenting in U. S§ 
vw. Oregon-Washington Railroad & Naviga 
tion Company,” that by expressly excluding 
gifts from taxation under our present rev- 
enue laws the 
cluded that, 


would otherwise be 


expressly 


by Circuit Judge 


Congress must have 


exclusion, 


con 
absent the 


held 


gifts 
to constitute tax 
able income. 

Whatever is concluded about the concept 
of income as used in the Sixteenth Amend 
ment, that this amend- 
ment was not intended to nor did it broaden 


the power of Congress to tax income. It 


it is patently clear 


possessed that power already. 
ment 


The amend 
enable the 
Congress to reach taxable income more con 


Was 


merely intended to 


veniently and more effectively without ap 


portionment of the tax among the states, 


™ Maguire, ‘‘Capitalization 
ments by Gift,’’ 
47 
* Lynch wv 
344 (1917). 
»U, 8. vw 


of Periodic Pay 
34 Harvard Law Review 20, 
Hornby, 1 ustc § 20, 247 U. S. 339 
Kirby Lumber Company, 2 ust 
1 814.'284 U. S. 1, 3 (1931). 

*U: 8. vw. Safety Car Heating & Lighting 
Company, 36-1 ustc § 9042, 297 U. S. 88, 99. In 
Eisner Vv. Maconiber, 1 ustc { 32, 252 U. S. 189, 
207 (1919), the Court reduced the question to 
an inquiry into the meaning of income as used 
in “‘common speech.’ 

* Paul, Federal 
Vol. 1, p. 1061 (1942) 


Estate and Gift Taxation, 


Politicians, Beware! 


as is required of 


Constitution.” 


direct taxation by the 
On the other hand, it seems 
clear that if a gift is not income under the 
amendment, neither Congress nor the Treas- 
ury 

ment 


Department can escape the apportion- 
requirements deft 


definitions of 


by the use of 
legislative or administrative 
the concept.” 

Turning next to a consideration of the 
legislative meaning of income—for the final 
answer to this inquiry must be found in the 
statutes which implement the Sixteenth 
Amendment—Section 61 of the Code defines 


income broadly 4s: 


oe . all income from whatever source 
derived, including (but not limited to) the 
following items: 


“(1) Compensation for services, including 
fees, commissions, and similar items; 


“(2) Gross income derived from business; 


“(3) Gains derived from dealings in prop 
erty; 


“(4) Interest; 
“(5) Rents; 
“(6) Royalties; 
“(7) Dividends; 


“(8) Alimony and separate maintenance 
payments; 

“(9) Annuities; 

“(10) Income from life insurance and 


endowment contracts: 
(11) Pensions; 


“(12) Income from discharge of indebted 
ness; 


“(13) Distributive share of partnership 
gross income; 

(14) Income in respect of a decedent; 
and 

“(15) Income from an interest in an es 


tate or trust.” 


It seems clear that by use of 


Congress intended to exert its 
power to tax income to the full extent per 
mitted by the Sixteenth 
conclusion, however, 


this lan 
guage the 


Amendment,” a 
which hardly aids a 
study of the legislative concept of the term 

22 28 Stat. 553 (1894). 

% Sec. 28. 
* 251 F. 211, 213 (CCA-2, 1918). 

% See Evans v. Gore, 1 ustc { 36, 253 U. S 
260-261 (1919). 

*% See Taft v. Bowers, 1 ustc { 368, 278 U. S 
470, 481 (1928), wherein it was stated: ‘'.. . the 
settled doctrine is that the 16th Amendment 
confers no power on Congress to define and tax 
as income without apportionment something 
which theretofore could not have been properly 
regarded as income."’ 

* Hisner v. Macomber, cited at footnote 20 


245, 
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** "Income may be defined as the 

gain derived from capital, from labor, 
or from both combined’, 

provided it be understood 

to include profit gained through a 
sale of capital assets . . '—Eisner 
v. Macomber, 1 USTC J 32 (1919). 


Mac omber, the 
in disposing of the 


In Eisner 2 Supreme Court, 


question of the taxa 
bility of stock dividends, « xpressed an often- 


quoted definition of income, saying 


“Income may be defined as the gain de 
rived from capital, from labor, or from both 
combined’, provided it be understood to 
profit through a sale of 


include gained 


capital assets 7 

Seldom since that case, which spawned 
a casebook of related opinions,” has the 
Court risked a further definition of the 
term.” Instead, the Court has consistently 


applied itself 
before it, 


facts of the 
discussion of 


to the peculiar 
case eschewing a 
judicial definitions 


According to writers the legisla 


some 
tive conception of income has experienced 
growth." For example, it is asserted that 
the accrual basis of accounting for income, 
rudimentary 


now a our federal 


tax law, was apparently not contemplated 


leature ol 


by the creators of the original revenue act.” 


It may be that the concept of income de 
rived from the settling of a debt for a 
lesser sum reflects growth of the term.” 


Macomber 
that income must be realized to be taxable, 
one of the 


However, the rule of Eisner v 


earliest concepts, seems to be 


as firmly entrenched as ever.” 


The foregoing thoughts on the constitu 
tional and statutory concept of income seem 


to clearly warrant the conclusion that the 

* Case cited at footnote 20 

*For a summary of the cases see C. P. 
Chamberlin, CCH Dec. 18,935, 18 TC 164, 174 
(1953), rev'd, Chamberlin v. Commissioner, 53-2 
ustc { 9576, 207 F. (2d) 462 (CA-6, 1954), cert. 
den., 347 U. S. 918 (1954) 

“In U. 8. v. Kirby Lumber Company, cited 
at footnote 19, Mr. Justice Holmes, speaking for 
the Court said We see nothing to be gained 
by the discussion of judicial definitions.’’ For 
an interesting short treatment of the subject, 
see Note, ‘“‘Apparent Abandonment of a Defini- 
tive Concept of Income,"’ 45 Harvard Law Re- 
view 1072 (1932) 

" Note cited at footnote 30, at pp. 1073-1074. 

" See U. 8. v. Anderson, 1 ustc { 155, 269 U. S. 
$22, 438 (1925) 

“ Compare U. 8. v. Oregon-Washington Rail- 
road & Navigation Company, cited at footnote 
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involve any question as to the 


plication of Secti 
3°. _— — eS = a 


actual ap 
on but it 
es non - = 


the 
as income is still unsettled.” It 


question of 


power of Congress to tax 


gifts must 
also be conceded that an effort to tax a gift 
as income could be conscientiously met with 
the argument that such a tax would transcend 
constitutional limits.” 


A reader might well question the value 
of a consideration of the constitutional and 
statutory concepts of income, inasmuch as 
Code Section 102 specifically excludes from 
taxable value of prop 
erty acquired by gift.” A review of the 


statutory 


gross income “the 
scheme of the Code, 
Section 1 levies a tax on 
defined by Section 63 as 
gross income minus certain recited allowable 
deductions. Therefore, the first test of taxa 
economic 


however, re 
veals the answer 
“taxable income,” 


bility of any gain, such as a gift, 
includable in the 
general definition of gross income as that 
term is defined by Section 61. If it is found 
that a not that ends the 
inquiry. On the other hand, if a gift does 
taxable 


subjec t to tax 


is whether the gain ‘is 


gift is income, 


constitute will be 
removed from the 
reach of the taxing authority by the exclu- 
sion of Section 102." 


The ultimate question 
meant by the concept of 
this context ? 


gross income it 


unless 


then is what is 
gift as used in 
In answering this question we 
are admonished by the Supreme Court to 
remember that the term “gross income” 
should be construed “in accordance with an 


obvious purpose to tax income broadly,” 


and that in order to implement this purpose 
exclusions and exemptions from taxable in 
come should be strictly construed.” We are 
also told that if the gain is a gift, this find 
ing of fact ends the inquiry and “whether 
it is a gift of one sort or another is irrele- 
vant for since gifts are made non- 
taxable, there can be no such thing under 
the statute as a taxable gift.” ” 


(Continued on page 693) 


24, with U. 8. 
at footnote 19. 

“See, for example, Helvering v. Stuart, 42-2 
ustc { 9750, 317 U. S. 154, 168, and Chamberlin 
v. Commissioner, cited at footnote 29. For a 
survey of the conflicting views of writers on 
this subject, see the excellent article of Edward 
and Shelia Roehner, ‘‘Realization: Administra- 
tive Convenience or Constitutional Require- 
ment,’’ 8 Tax Law Review 173 (1953). 

*® Work cited at footnote 21 

*See Magill, Taxable 
p. 6. 

* See Commissioner v. 
] 9133, 336 U. S. 28, 38. 

* Case cited at footnote 37, at p. 49 

*® Bogardus v. Commissioner, 37-2 usr 


302 U. S. 34, 40. 


v. Kirby Lumber Company, cited 


Income (1936 Ed.), 


Jacobson, 49-1 


uUsT« 


{ 9534, 
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been necessary.” Senate Report 1622, Eighty 
third Congress, Second Session (1954), page 


27 











Has the Ninth Circuit Perverted 


to Its Own Purpose the Legislative 
History of Section 126? 


The Strange Case 


of Commissioner v. Linde 
By FRANK C. SCOTT, CPA, Stockton, California 


N FEBRUARY, 


1948, this magazine 
published my article, “A Critique of 
Section 126,” 26 Taxes 127, in which I 


suggested certain limitations on the applica- 
tion of that then largely untried modification 
of the income tax law. The suggestions in 
that article were made in the light of the 
history of the problem which Section 126 
was designed to solve, the legislative data 
relating to its enactment and the language 
of the section itself. So illuminated, the 
suggestions were such as would give mean- 
ing and scope to the novel provisions of 
that section, conservatively, however, and 
in harmony with settled doctrines concern- 
ing the nature of taxable income. Such 
limitations seemed justified because the 
provisions of Section 126 were exceptions 
to the seasoned rule of Section 22(b)(3), 
which inhibits the taxation of bequests and 
inheritances, and to Section 113(a)(5), which 
provides a basis for gain or loss on the sale 
or transfer of property acquired by devise, 
bequest or inheritance. 


As noted in my original article, Section 
126 had provoked, in more than five years 
since its enactment, surprisingly little litiga- 
tion. Equally surprising, the reported cases 
since February, 1948, bearing on the prob 
lems raised by that modification of the 
income tax law have actually been fewer 
than the published articles* commenting on 
the provisions of the section in general or 


* Typical of such articles are the following 
Flechner, ‘‘Tax Consequences of Payments to 
Widows,”’ 29 TAXES 811 (October, 1951); Fink, 
‘Recent Developments under Section 126,”’ 
Proceedings of New York University Seventh 
Annual Institute on Federal Taxation (1949); 
Drye, ‘‘The Taxation of a Decedent's Income,’’ 
8 Tax Law Review 201 (1953); Note, ‘‘Income 
in Respect of Decedents—Scope of Section 126,’’ 
65 Harvard Law Review 1024 (1952); Krieg and 


Commissioner v. Linde 


on special applications of them. 
major cases have been reported. 
the following: Estate of Edgar | 
CCH Dec. 16,343, 10 TC 631 (1948), aff'd, 
49-1 ustc {[ 9235, 173 F. (2d) 966 (CA-2), 
which involved a post-mortem bonus at em- 
ployer’s volition; Estate of Sarah L. Narisch- 
kine, CCH Dec. 17,679, 14 TC 1128 (1950), 
aff'd without opinion, 51-1 ustc § 9313, 189 
F. (2d) 257 (CA-2), involving delinquent 
alimony payments collected by the estate; 
Dixon v, U. S., 51-1 ustc J 9178, 96 F. Supp. 
986 (DC Ky., 1950), concerning the collec- 
tion of accounts receivable stipulated to be 
accrued income; Estate of Edward Bausch, 
CCH Dec. 17,728, 14 TC 1433 (1950), aff'd, 


Only six 
They are 
’. O’Daniel, 


51-1 ustc § 9146, 186 F. (2d) 313 (CA-2, 
1950); Estate of Ralph R. Huesman, CCH 
Dec. 18,183, 16 TC 656 (1951), aff'd, 52-2 


ustc § 9395, 198 F. (2d) 133 (CA-9), which 
involved a bonus due decedent at date of 
death; and Rose J. Linde, CCH Dec, 18,554, 
17 TC 584 (1951), rem’d, 54-1 ustc { 9384, 
213 F. (2d) 1 (CA-9), cert. den., 348 U. S. 
S76. 75 5. Ce By, 
of bequeathed interests in 
marketing pools 


involving liquidations 


cooperative 


All but the 


had results which might have been expected 
on the 


last two of those six cases 


basis of the terms 
of the statutory change 
of Section 126. 


and 
by the 


motivation 
enactment 
The Huesman case did not 


3uschmann, ‘Section 126: 
come in Respect of a 
TAXES 651 (August, 1954); Polisher, “Income in 
Respect to the Decedent—Its Federal Income 
and Estate Tax Implications,’’ 56 Dickinson Law 
Review 269 (1952); Wright, ‘Taxation of ‘In- 
come in Respect of a Decedent’,’’ 31 Nebraska 
Law Review £22; Guterman, ‘‘What Is and 
Is Not Taxed Under Section 126,’ Handbook of 
Tax Techniques (1952), p. 1085 


‘Items of Gross In- 
oe. » +» ws” ae 
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v. Cumberland 


Public Service Co., 
Ty & Age. wee 


. € 2. 2608 O47 Pe 


338 


»c1” 








involve any question as to the actual ap 
plication of Section 126 provisions, but it 
did formulate a doctrine defining “section 
126 income” as being income only for the 
purpose of taxing it as such to the recipient 
and specifically excluding it from the term 
“net income” as it is used in the 1939 Code, 
Section 162(b) and (c), which provides for 
deductions of distributable income in com 
puting the taxes of estates and trusts. That 
doctrine, which cuts both ways as far as 
deficiencies and tax savings are concerned, 
took both the Revenue Service and design 
ing taxpayer by surprise. Its effect will, 
however, be fairly short-lived since the 
Congress, in re-enacting Section 126 int 
Section 691 of the 1954 Code, has appar 
ently abrogated it in the provision of a 
special rule in Section 691(c)(1)(B) for 
the distribution to beneficiaries of estates 
and trusts of offsetting credits for estate tax 
paid on the “right to receive” items of gross 
income. There was no similar provision in 
the corresponding Section 126(c)(1) of the 
1939 Code. The bearing of this rule is 
explained by the Senate Committee on 
Finance, as follows 


“The second amendment reflected in sub 
section (c) has been made to coordinate the 
provisions of this section with the revised 
rules relating to the income taxation of 
estates, trusts and beneficiaries. Where an 
estate or trust includes in its gross income 
income in respect of a decedent but all or a 
part of such income is paid, credited, or re 
quired to be distributed to a beneficiary of the 
estate or trust, the deduction allowable on 
account of the estate tax attributable to 
such income must be allocated between the 
estate or trust and the beneficiary. In such 
cases the estate or trust must compute the 
deduction allowable to it under this section 
by excluding from its gross income the por 
tion, if any, of the items of income in respect 
of a decedent which is paid, credited, or 
required to be distributed to beneficiaries 
during the taxable year Under existing 
law items of income in respect of a decedent 
distributed by an estate or trust are ordi 
narily not includible in gross income of the 
beneficiary, because such items represent 
‘corpus’ as distinguished from ‘income’ in 
the hands of the estate or trust. However, 
the revised income tax provisions relating 
to estates, trusts and beneficiaries generally 
do not preserve this distinction for income 
tax purposes of a beneficiary. See sections 
641-663, inclusive In order to reflect the 
revised approach employed in these sections, 


the amendment made in subsection (c) has 
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been necessary.” Senate Report 1622, Eighty 
third Congress, Second Session (1954), page 
375. 

While the reference in the quoted explan 
ation is to the whole of the revised provi- 
sions relating to estates, trusts and 
beneficiaries, the significant part applicable 
to “income in respect of decedents” is the 
broad definition of “distributable net in 
come” in Section 643(a). The “revised 
approach” is apparent, but there is no 
specific reference in any of the Sections 
641 to 663, inclusive, to “income in respect 
of decedents” or to Section 691 income. 


More recently, the United States Court 
of Appeals for the Third Circuit, in Estate 
of Clymer, 55-1 ustc J 9418, 221 F. (2d) 680, 
rev g CCH Dec. 20,485(M), 13 TCM 7135, 
effectively overruled Judge Rice’s opinion 
in Huesman, cited above. Circuit Judge 
Maris’ concise opinion in the Clymer case 
pretty well writes finis to the Huesman case 
doctrine, so-called 


The Tax Court’s decision in the Linde 
case, as “modified” by the opinion of the 
Court of Appeals for the Ninth Circuit, by 
contrast with the H/uesman case, has yielded 
not a new doctrine but only confusion and 
doubt. This dismal result flows from the 
court of appeals’ division of the problem 
involving amounts received by the taxpayer 
from cooperative wineries in liquidation of 
wine marketing pools, in 1944 as executrix 
of her husband’s will and in 1945 as sole 
legatee under that will, into two problems 
according to the year of receipt. Such a 
division was the making of a distinction 
without a difference. There was no differ 
ence in the nature of quality of the trans- 
actions in the two years; the Tax Court’s 
opinion made no such distinction; and there 
is nO apparent reason why the appellate 
court should have done so. But it did 
Furthermore, it arrived at one rule for the 
transactions of 1944 and another for those 


of 1945 


The affirmance by the appellate court of 
the Tax Court’s findings regarding the 
status of the 1944 receipts comprises four 
short paragraphs, which are quoted in full 
below; but its apparent reversal of the 
identical findings as to the 1955 receipts 
occupies nearly five pages of the printed 
report. The disparity in volume of words 
employed is, however, quite unmatched by 
the incongruity of the ideas in the two parts 
of the same opinion. 


Despite some difficulty in restating the 
basis of the Tax Court’s decision the af 
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The Tax Court's decision in 

the Linde case has 

yielded not a new doctrine but 
only confusion and doubt. 


firming part of the court of appeals’ opinion 
in the following quotation thereof is definite 
and unequivocal. The affirming paragraphs 
are as follows 

“The 
amounts 1944 
The Tax Court, relying on our decision in 
Huesman’s 


remaining questions relate to the 


received from the pools in 
Estate v. Commissioner, 9 Cir., 
198 F. 2d 133, held that this was not income 
in respect of a which could be 
taxed to the petitioner under section 162(c) 
of the Internal Revenue Code, 26 U.S. C. A. 
§ 162(c) (This holding is not challenged 
by petitioner.) But with respect to 
amounts which were received by decedent's 
estate in 1944 from wine pools which re 
unliquidated at decedent’s death, 
which currently distributed to 
respondent in year, it held that they 
were by her from the 
of capital assets and that the excess over 
the basis fixed by section 113 for 
transmitted at death’, 
capital gain 


decedent 


those 


mained 
and were 

that 
sums received sale 
‘Pro yperty 


was taxable as a 


“The court arrived at this result by hold 
that what was termed in the Huesman 
case the ‘corpus’ of the estate, and which 
respondent acquired by decedent’s will, was 
an equitable 
products in 


interest in the grapes and grape 
the hands of the cooperatives 


These, said the court, were capital assets 
Their basis was their valuation for estate 
tax purposes, and the sales by the wineries 
produced a gain, which was so taxable 


from Osenbacl 
198 F. 2d 235, and 
Fs ee, 


had, 


“Petitioner here, arguing 
v. Commissioner, 4 Cir., 
Hatch v 237, as 
that left to 


respondent, was a mere contract right with 


Commissioner, 


serts what decedent and 
respect to the proceeds of sales when made, 
and that respondent made her gain merely 
from the of the payable 
that that the not 


from the sale or exchange of respondent’s 


collection sums 


under contract; gain was 
claim or contract right, and hence the gain 
was taxable as ordinary income under the 


rule of the Osenbach case, supra 


“We think that the Tax Court's findings 
as to the character of these 1944 receipts, was 
not clearly erroneous, and we sustain its de- 
termination that these were capital gains. U. S 


Linde 


Commissioner v. 


v. Cumberland Public 
U. S. 451, 456, 70 S. Ct 
(Italics supplied.) 


Service Co., 
280, 94 L. Ed 


Except for the obvious mistakes regard 
ing the relation of the Huesman case to the 
Tax Court's findings, first, that the court 
ot appeals’ own opinion on H/uesman was 
not rendered until nearly 
the promulgation of the Tax Court’s opinion 
in the Linde case and, second, that the Tax 
Court did not use its own decision in the 
Huesman case in arriving at its findings 
regarding either the 1944 wine pool receipts 
or those for 1945, the quoted affirmation 
shows that it was stated after due consider- 
ation of the Tax Court's opinion as to the 
Status in respect of Section 126 of the wine 
pool payments and of the arguments of the 
Commissioner’s 


nine months after 


attorneys for its reversal 
As will appear from my comments below, 
it reflects sound income 
trast to the utterly 


tax law in con 
inconsonant and irrec 
oncilable findings in the earlier part of the 
same report with respect to precisely similar 
receipts by Mrs. Linde in 1945. It is hardly 
conceivable that the two of findings 
were written by the same person. It is my 
belief that they were not, but that the find- 
ings with respect to the 1945 receipts were 
“ghost written” 


sets 


by Judge Pope’s legal se« 
retary, a recent Harvard Law School grad 
uate, under the influence of a Harvard Law 
Review note, cited below. That note is a 
highly theoretical and speculative discussion 
of that and in it the Tax Court's 
decision in the Linde case is the subject of 
disparaging comments A comparison of 
the text of that note with that of the 
subject opinion shows quite clearly that the 
latter is little but a paraphrase of the note 


section, 


in abridged form, and that the opinion was 
rendered, not according to the income tax 
the court 
decisions of high rank, but according to the 


“authority” 


law as found in statutes and 
of the anonymous compiler of 
the Harvard Law Review note, possibly the 
very person who “ghost wrote” 


The 
relating to 


the opinion 


the 
transactions 


inconsistent part oft 
Mrs 1945 


is spurious and fallacious for the following 


opinion 
Linde’s 


four main reasons, which will be discussed 
in detail below 


(1) It, like the basic Harvard Law Review 
note, avoids the income tax law’s seasoned 


requirement of a_ taxable 


transaction ofr 
event as prerequisite to taxation. 


It, like the basic Harvard Law Review 
the taxation of rights to 
property rather than rights to income per se 
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(2) 


note, sanctions 





















































(3) It, like the Harvard Law Review 


note, presumes to overrule statutory exemp 


basi 


tion of bequeathed and inherited property 
from income taxation. 


(4) Its interpretation of Section 126, like 
at of the basic Harvard Law Review note, 
the 


that 
practice thereunder 


is contrary to legislative 


in the 
the 


intent 


enactment of section and to ad- 


ministrative 


Spurious Avoidance 

of Taxable Event Requirement 
The 

able 


requisite to 


holding that a tax 
not 
“income in 


court of appeals’ 


event in a decedent’s lifetime is 
the 


respect ol a decedent” 


realization of 
under the provisions 
of Section 126 as applied to the situation in 
could 
following 


this case where income only 


the 


arise 


from sale is in 


“W hile 


to argue that under the marketing agree- 
there [ 


words 


the Commissioner does undertake 
was a sale of 
find it 


that question ; 


involved 
the 


this stage 


ments here 


grapes to associations, we un 


necessary at to reach 
ior it 1s 
that 


our judgment that even assuming 
not made by decedent dur 
the amounts paid to 
pursuant to 
agreements 


‘Income in 


sales were 


his lifetime, yet 
the respondent taxpayer in 1945 
with the 

constitute 
respect ola decedent’ within the 


126 We 


Court's conclusion 


and in accordance 


with the associations 
meaning ol 
with the 


such sales 


section cannot agre¢ 
that if 


did not take place during the decedent’s life 


lax 


time, section 126 has no application to the 
proceeds thus received by the taxpayer.’ 


That “judgment” course, be 


squared with the court’s finding quoted above 


cannot, of! 


with respect to the 1944 receipts, nor can its 
violation of a cardinal principle of income 
taxation 


by 


taxation—only realization permits 


host ol 
in any wise justified 


down in a decisions 
Court be 


arguments set forth below the above 


as laid 
the 
by the 
copied 


Supremeé 


Leading examples of 
cases exemplifying the foregoing principle 
Macomber, 1 ustc ¥ 32,252 U. S 
189, 40 S. Ct. 189 (1920), the stock dividend 
case; Lucas v. North Texas Lumber Company, 
{ 484, 281 U.S. 11, 50S. Ct. 184 (1930), 
no income realized on incompleted sale of 
timber; S. v. Safety Car Heating & 
Lighting Company, 36-1 ustc 4 9042, 297 U. S. 
88, 56 S. Ct the 


‘Sudgment.” 


ire /isner uv 


> us% 


353, “Income is 


” 


not 
potency of fruition 


[hat principle is clearly reflected in the 
income tax regulations promulgated by the 


Treasury Department itself. The latest 
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regulations pertaining to farmers’ income 
computed on the basis of receipts and dis- 
bursements Regulations 118, 
Section 39.22(a)-7, provides that a farmer 
“shall include in his for the 
taxable year (1) the amount of cash or the 


(cash basis) 


gross income 
value of merchandise or other property re- 
ceived during the year from the sale of live- 
stock and produce which were raised during 
the taxable year or prior (2) the 
profits the sale of any livestock or 
other items which were purchased - 


years, 
trom 


(Italics supplied.) That rule has come down 
without substantial modification the 
first formal for farmers’ tax 
returns in T. D. 2153, promulgated February 


4, 1915. 


In a decided by the Court 
of Appeals for the Fifth Circuit, Campbell 
v. Prothro, 54-1 ustc J 9155, 209 F. (2d) 331, 
335, which involved an attempt to tax to a 

the proceeds ot 
had 
the 


distinguishing 


Irom 


rules income 


recent case 


farmer as sale of 


which he 
YMCA, 


collector by 


income 


calves given before sale to 


his local overruled the tax 
the 
from a gift of a right to income in the follow 
ing words: “Here not 
in action in the year in which the assign- 
ment is made, but calves, chattels, 
value could be realized only by a sale, 
(Italics supplied.) In comparing 
the Prothro case with the Linde case, it is 


court 
transaction 
interest due on choses 
whose 


were 
given.’ 


far from clear why there is any difference in 
the result in tax liability when the passing 
of the property by will or 
like its passing by gift. 


intestacy 1S SO 


The solution of the patent inconsistency 
f the 


between the comparable decisions of 
two courts of appeals is that the court 
the Fifth Circuit followed the 
garding realization as a prerequisite 
taxation as developed and adhered to by 
and the Internal Service 
down the years, whereas for the 
Ninth Circuit has disregarded such practice 
and precedent on the inducement of the 
Harvard Law Review note 

Such inducement is quite evident on com 
the explanation of 
“judgment” with the matter in the Harvard 
Law Review 
there of 


ror 
has law re 

for 
the 
courts Revenue 


the court 


above-cited 


parison of court’s its 
note, and particularly the dis 
the 
Linde’s case. It is 
there 
author’s 


cussion Tax Court’s 
in Mrs. 


in neither 
to reconcile 


opinion 
that 


attempt 


significant 
discussion is 
the 
the cases in which the realization of taxable 
event test has been developed. 


any 
conclusions with 
The principle 
underlying that test—only realization per 
mits the the 
parties in briefs 
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taxation—which 
both 


basis of 
the 


was 
arguments of 





before the court of appeals, was swept 


pseudocathartic “judgment” 
Such “judgments” and the 
fallacious excuses 


aside in the 
quoted above 
halt-baked and 
for them do not 
distort it 


given 


make law; they merely 


Distinction Between Rights to Property 
and Rights to Income 


The subject matter of Section 126 is by 
the language of that section itself the “amount 
of all items of g7 


decedent 


not Vy any 


ss Income in respect of a 

(Italics supplied.) It is 
that section the 
amount of all items of property, or of chattels, 
or of anything 


language of 


at all except 
income.” Yet the 
Linde case, by its 


“items ot gross 
court of appeals in its 
holding with 


regard to a decedent’s interests in coopera 


speci 


tive marketing pools, and by clear implica 
other 
decedent’s interests in calves, 


tion as to any interest, such as a 
wheat, grow 
ing crops or other 
extended the 
statute “amount of all items of gross income, 
to include what has 


ot the 


species of chattels, has 


subject matter, named in the 


never in the history 
income tax law 


income of any kind 


been considered 


The distinction in the income tax law 
between rights to property which is capital 
and rights to income as a distinct and spe- 
cial class of property has been clearly laid 
down in many court decisions. The three 
seasoned Supreme Court opinions cited above 
all have as their basis of decision this dis- 
tinction. The income tax law recognizes it 
in the area of bequests and inheritances by 
general rule, that 
income does not include the value of prop 
erty acquired by 


declaring, as a “Gross 
git, bequest, devise, or 
inheritance.” Section 102(a), 1954 Code 
Section 22(b)(3), 1939 Code, is to the same 
effect section 
general rule 
property, 


126 is an exception to that 
only to the extent that the 
“items of gross income,” to which 
Section 126 applies is in a special and limited 
The 


such a limited class 


class which includes rights to income 
exceptional treatment of 
of property acquired by bequest or inheri 
tance and the distinction between it and 
rights to property which is capital (or prop 
erty in general) so acquired was 
Congress at the time 
was added to the Internal Rev 
Code by Section 134 of the 


Act of 1942 


[hat recognition 1s evidenced by the ex- 


given 
recognition by the 
Section 126 


enue Revenue 


planations in the committee reports on the 
bill (H 


which 


R. 7378, Seventy-seventh Congress) 


became the Revenue Act of 1942 


Commissioner v. Linde 


That of the Senate 


Finance Committee 
(Senate Report 1631, Seventy-seventh Con- 
gress, Second Session), which was reprinted 
in Cumulative Bulletin 1942-2 of the Bureau 
of Internal Revenue, is most explicit. The 
committee’s detailed discussion of the terms 
and intended operation of the amendments 
by Section 134 of the act is set forth in the 
cumulative bulletin 
description of the 
respect to the decedents con 
tained in the income tax law 
Revenue Act of 1934, which require 
there be included in the period in which 
falls the date of death of a decedent all 
income accrued up to that date not other 
wise properly includable in respect of such 
period or a prior period, the 


reprint. Following a 
spe cial 


income of 


provisions, with 
since the 
that 


goes 


report 
ym to say 


“While such income should be subject to 
income tax, hardship results in many cases 
including in the income for the de 
cedent’s last taxable period amounts which 
ordinarily would be receivable over a period 
ot several years 


trom 


his section changes the 
existing law by providing that such amounts 
shall not be included in the decedent's in 
come but shall be treated, in the hands of 


the persons income of 


the same nature and to the same extent as 
such amounts would be income if the de 
cedent remained 


receiving them, as 


alive and received such 
Section 22(b)(3) (excluding from 
income amounts received by bequest, devise, 
or inheritance) does not apply to these 
amounts which are specifically required to be 
included in income. The right to income is 
treated in the hands of the decedent differ 


ently from his other property, and when his 
estate or his 


amounts 


legatee takes his place with 
respect to this income, it is proper to con 


tinue to treat this their hands in 
as it would be treated in 
decedent.’ 
1942-2? CRB 580 


right in 
the same manner 
the hands of the 


(Italics sup 
plied.) 


There is here no indication of any intent 
to make the 1942 amendments apply to any 
objects o! 


income taxation different from 


those covered by the 1934 amendments, and 
in the reference to Section 22(b)(3) there 
is implicit, as indicated by the italicized portion 
in the above quotation, the basic distinction 
in income tax law between property which 
is capital and rights to income as a kind of 


property distinct from capital 


While the court of appeals in its Linde 


case opinion gives lip service to the distin¢ 
tion between the two kinds of property by 
quoting a part of the 


Finance 


Same comments ot 


the Senate Committee as we 


have 
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quoted above, it has failed to 
situation of 
the decedent and his widow involved in that 
ca because by no distortion of the facts 


in the record could the 


completely 


apply such distinction to the 


rights of the de- 
cedent in the cooperative marketing pools 
be considered as rights to income as part ot 
the “amount of all items of gross income” 
which 1s 


more than rights to calves, or 


rather than rights to property 
capital, any 
grain in the bin, or any other item 


of a farmer’s produce, could be so considered 


hog 5, oT 


The opinion further demonstrates the ap 
court’s blindness to the 
distinction in the 


pellate very real 


income tax law between 
the two kinds of property in the discussion 
ot the rule of Estate of 
Tom 1 13,549, 2 TC 897, 
to the Linde. At no 


indeed, 


application of the 
Burnett, CCH Dec 
question at 
that 


issu¢ in 


place in discussion, or, else 
vhere in the opinion, is any reference made 
to the three Supreme Court cases cited 
other 
Since the Burnett case 
that 


of that case by 


above or to any innumerable cases 
of like effect 
decided 


avoidance of the rule 


was 
squarely on distinction, the 
mere 
repetition of such sweeping generalizations 
as the 


under 


following is merely question begging 
the influence of the court's noianalytic 


of the Harvard Law 


anonymous note writer 


acceptance ol the theory 


Ri teu 


section 126 was but an improved 
method adopted by Congress in aid of its 
effort to avoid the 


income 


continuing loss of tax 


upon merely because of the death 
of the decedent who would have 


upon the 


paid a tax 
had he 


same economic returns 


lived to receive them.” 


"7 he 


ence In 


similarly broad and inclusive 
section 126 to ‘all items of 
income in respect of a decedent 
not properly 


reter 
gross 
which are 
includible in respect ol the 
which falls the date of 
period’ is, we think, 
mscious effort to catch and 
tax all items of the character here involved.” 


taxable period in 


his death or a prior 


the result of ac 


its uncritical support of that theory, 
the court’s reference in the same paragraph 
with the last quoted to “all items 
that are constitutionally 
taken with the 


lative 


sentence 
when 
other generalizations, cumu 
evidence of the utter disregard by 
the author of the opinion of the basic prin- 
ciples ot 


income” is, 


income taxation or, perhaps, his 
them. He has merely 
used secondhand material not of his weav 


ing without testing it to see if it would hold 


actual ignorance of 


a seam, and has produced a shoddy garment 


As one may expect, however, the disre 


distinction 


gard of the between the 
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kinds of rights inherent in the income tax 
law is shared with the anonymous compiler 
of the Harvard Law Review note, where the 
argument for so broad an interpretation of 
Section 126 as to include 

from sale by the 


crops ofr 


“amounts received 
successor of decedent’s 
inventory” is made on the far 
fetched analogy of the classification of items 
which are not subject to capital gains treat 
ment in Sections 117(a) and 117(j) of the 
law, with, however, a grudging admission 
that “the application of section 126 cannot 
be determined 


117.” We 


any relation 


solely by 
should hope not, 
between the 


reterence to sec 


tion because 


two sections 1s 
neither historical nor by any 
nection between them. The 
tion is assumed merely 


of Section 


logical con 
supposed rela 
because the theory 
126 advanced by the note com 
piler requires a classification of assets som 

what similar to that in Section 117(a). It 
is indeed hard to imagine how three judges 
of a high court 
judicial 


relaxed 
permit an 


have so far their 


acumen as to obvious 
“ghost writer” 


approval to 


to lend the court’s stamp of 


such ivory-tower speculations 


Exemption from Income Tax 
of Bequeathed and Inherited Property 


The intent and purpose of the 
exceptional provisions of Section 126 of the 
1939 Code is to sanction the 
inherited “rights to income” 
and heirs of deceased individual taxpayers 
despite the general 
22(b)(3) of that Code As such exceptional 
matter in the statute those provisions must 
be strictly 


obvious 


taxation of! 
to estates, legatees 


inhibition of Section 


construe d 


However, in the opinion in the Linde case, 
as we have shown above, the provisions of 
Section 126 were construed only with refer 
ence to generalizations in the 
paraphrased Harvard Law 
without regard to the intent 
of the provisions construed or to the appli 
cable canons of statutory construction. At 
no place in the opinion, or in its footnotes, 
is there any 


sweeping 
manner ot the 
Review note, 


reference to Section 22(b)(3) 
or to its rule, despite the crucial impact of 
that rule on the question at issue 


In our quotation above from the Senate 
Finance Committee’s report on the addition 
of Section 126 to the 1939 Code, the intended 
relation of the new provisions of that sec 
tion to the Section 22(b)(3) is 
The committee reports on 
the re-enactment of that section, with some 
modifications, as Section 691 of the 1954 
Code give no indication of any change in 
that intent Section 126 had 


rule of 
clearly set forth 


after been in 
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force for more than ten years. (Cf. House 
Report 1337, Eighty-third Congress, Second 
Session, at pages 64 and A219; Senate Re 
port 1622, Eighty-third Congress, Second 
Session, at pages 87 and 373.) It is signifi 
cant to note the comments in the House 
report in connection with the extension of 
the coverage of the exception provisions 
691, replacing Section 126, to 
annuities and to 
stock options,” as follows: 


of Section 


survivors’ “unrestricted 


“This treatment is provided for these new 
forms of income as a part of your com 
mittee’s policy of providing that all prop 
erty or property rights included in a decedent's 
gross estate for estate-tax purposes either 
receive a new basis at the date of his death 
or, if subsequently to be reported as income 
when that event occurs receive a deduction 
for the estate tax paid in the decedent’s es 


tate attributable to such property.” (Page 65.) 


Such comments are in no wise indicative 
of any intent to lift the inhibition of taxa 
tion in Section 102(a), replacing Section 
22(b)(3), a bit more than the specific lan 


of Section 691 provides 


In view of the plain language in these 
reports and in the Senate Finance Commit 
tee report on the addition of Section 126 
to the 1939 Code by Section 134 of the 
Revenue Act of 1942, as quoted above, show 
ing the intent of the Congress to preserve 
the inhibition of property 
acquired by inheritance, it 1s 
difficult to understand the utter neglect of 
any reference to such inhibition in the 
court of appeals’ opinion in the Linde case 
and the absence therefrom of any excuse of 
such neglect in the light of the duty of that 
court justly 
plicable 


income tax on 
bequest or 


to construe and apply all ap 
statute That 
neglect may, however, have some explana 
tion, despite the difficulty of understanding 
it, in the fact that nowhere in the more than 
ll pages of fine print comprising the« 
Harvard Law Review note is there 
likewise any reference to Section 22(b)(3), 
although the related Section 113(a)(5) 1s 
referred to therein. The author (“ghost” 
or judge) of the court’s opinion manages, 


provisions of the 


basic 


discussion 
113(a)(5) on the 


however, to avoid adroitly any 
of the effect of Section 
question at issue 


In view of this avoidance in the court of 
appeals’ opinion of any consideration of the 
very pertinent, basic and general provisions 
of the income tax law, to which Section 126 
is merely an exception under special cir 
cumstances involving income of a decedent 


not taxed to him in his lifetime, it is urged 


Commissioner v. Linde 


that its opinion on the 1945 transactions be 
disregarded as spurious and fallacious 


Legislative Intent 
and Administrative Practice 


In the foregoing parts of this article, we 
have shown the ways in which the results 
and implications of one part of the court 
of appeals’ opinion in the 
contrary to 


Linde case run 


certain basic doctrines and 


statutory provisions of the income tax law 
Of equal significance with those conflicts is 
the effect of that decision in upsetting the 
manifest plan of the Congress in the enact 
1942 of the excep 
tional provisions of Section 126 of the 1939 
Code and the administrative practices im 
plementing that plan 


ment as long ago as 


To understand the purpose and intent of 
the Congress in the enactment of Section 
126 in 1942, it is recall the 
earlier provisions of the income tax law 
affecting the problem of how to tax the in- 
come of cash-basis taxpayers who died be 
fore the respect of the latter 
years of their lives had been realized in cash 
or its equivalent so as to make it taxable 
This antecedent falls into two 
periods: the first from the time of the enact 
first income tax law in 1913 
to January 1, 1934, the effective date of the 
income tax title of the Revenue Act of 1934; 
and the second from that date to 
1, 1943, the generally 
provisions of 


necessary to 


income in 


history 


ment of the 


January 
effective date of the 
126 as added to the 
income tax law by Section 134 of the Reve 
nue Act of 1942 


The first income tax law (Section II of 
the Tariff Act of October 3, 1913, 38 Stat. 
166) included in its definition of net income 
(Section II, B) “income from but not the 
value of property acquired by gift, bequest, 
devise, or 


Section 


descent.” Exclusion from taxa 
tion of the value of property acquired by 
gift, bequest, devise or inheritance was 
specifically provided in the next income tax 
act (Section 4, Revenue Act of 1916) and in 
all subsequent revenue acts in substantially 
the form of Section 22(b)(3), 1939 Code, 
difference being that the acts be 
fore that of 1926 used the word “descent” 
instead of Section 102, 1954 
Code, changes the form but not the mean 
ing of the exclusion 


the only 


“inheritance.” 


In the 
their net 


cases of decedents who reported 
income on a cash receipts and 


disbursement basis and of their estates, this 


inhibition of taxation on the value of prop 
erty 


passing by death permitted. income 


which had been earned by or accrued to a 
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“In the case of the death of a 
taxpayer there shall be included in 
computing net income 

for the taxable period in which falls 
the date of his death, amounts 
accrued up to the date of 

his death if not otherwise properly 
includible ... ."’ 


decedent in his 


lifetime but paid to or 


ollected by his estate or by his heirs and 


lewates taxation altogether 


to escape income 


Attempts of the 


Internal Revenue Service 


to treat such income as taxable to decedents’ 


held 
that the collection by the estate, a se parate 
entity from the 


conversion 


estates 


met deteat because the 


courts 


decedent, was 


cash of an 


merely the 


into asset received 


as corpus of the estate which was specih 


made taxation by the 


cally exempt 


ection of the 


1rom 
statute above 
Examples of such attempts and the reason 
ing by which the courts rebuffed them are 
found in the reports of the following cases: 
gg. 3 Carter, | q 233, 19 F. (2d) 
(CCA-5, 1927); Nichols v. U. S., 1 uste 
225, 64 Ct. Cls. 241, cert. den., 277 U. S 
584 (1927): and many 
of which are 
12.100, 
laxation 
page 288 


Here the 
enacted the 


referred to 


uUsT¢ 


citations 
16 to Section 
Federal Income 
Supplement), Volume 2, 


similar cases, 
collected in note 
Mertens 
(1954 


Law of 


matter stood until the Congress 
Revenue Act of 1934. By that 
act the provisions of Section 42, “Period in 
Which Income Included,” 
as they had appeared in the acts of 1928 and 
1932 amplified by the 
tences: “In the case of the 
there shall be 
net imcome tor the 
falls the date 
up to the 


Items of Gross 


were following sen 


death ot a tax 
payel included in computing 
taxable 
of his death, 
date of his death if not otherwise 
properly includible in respect of such period 
or a prior period.” 


period in which 


amounts accrued 


\ similar addition to Section 43 provided 
1 reciprocal provision for 
i decedent's last 


the allowance in 
return of deductions and 
credits accrued up to the date of his death 


These modification of the 
Y xplaing d in the 


prior law were 


committee reports as hav 


ing been drawn to overrule the court de 


referred to, in their effect of 
preventing the taxation of income of cash- 
basis taxpayers accrued in their lifetimes, 
but realized by their estates. (Cf. the re- 
House Report 704, Seventy-third 
Second 1934-1 CB 


cisions, above 


prints ot 


(_ongress, 
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Session, in 


Part 2) 544, 572, and of Senate Report 558, 
Seventy-third Congress, 
1934-1 CB (Part 2) 


Second Session, in 
586, 608.) 


these 
tions was, in the beginning, governed by the 
ordinary rules of accrual for income tax 
purposes as enunciated in U. S. v. Anderson, 
1 ustc $155, 269 U. S. 422, 46 S. Ct. 131 
(1926), and in numerous opinions applying 
the rationale of that 
problems of accruals of income and dedu 
tions The cases of Lillian O. Fehrman, 
Earx., CCH Dec. 10,080, 38 BTA 37 (1938), 
and Estate of Wilton J. Lambert, CCH Dec 
10,850, 40 BTA 802 (1939), are examples of 
these settled rules in 
amended Sections 42 and 
final return of 
basis decedents. ‘The picture changes, how 
with the holding of the 
March 31, 1941, in Helvering v 
Estate of John M. Enright, 41-1 ustec 9356, 
312 U. S. 636, 61 S. Ct. 777, that the term 
“accrued” as Sections 42 and 43 
Congress to have a 
than its 
definition with respect to the 
tion 48 


The application of amended se 


decision to various 


the application of 
accrual under the 
43 of 


income in the cash 


ever, Supreme 


(Court on 


used in 
was intended by the 
much broader meaning ordinary 
rules of Sec 
The application of this new defini 
tion is cogently 
Judge Dobie’s opinion in 
McGlue’s Estate, 41-1 ust 
(2d) 167 (CA-4), rev’g 
41 BTA 1186 (1940) 


new and 


discussed and applied in 
Helvering v 
7 9403, 119 F. 
CCH Dex 11,106, 
This evolution of a 
and 
produced 
led the 


accrual 
which 
Department, through its 
then Henry Morgenthau, Jr., to 
propose during the consideration by the 
House Ways and 
Revenue 


extreme doctrine of 


hardships and 


inequities 
Treasury 


secretary, 


Means Committee of the 
sill of 1942 the amendments which 
became Section 134 of the Revenue Act of 
1942, inclusive of the addition of Section 
126 to the Revenue Code (See 
discussion in Mertens Law of Federal In 
come Taxation, cited above, at pages 187-197.) 


Internal 


The primary 
sion here of the reported cases under the 
1934 that all of those in 
which the amendments are found applicable 
deal with 


income, 


significance for our discus 
amendments is 


accruals of what is intrinsically 
for example, interest, dividends and 
compensation for personal or professional 
attorneys’ and executors’ 
fees But in the case of Estate of Tom I 
Burnett, cited above, decided more than 
years after the Enright case, the Tax Court 
refused to approve an attempt to tax a cash- 
basis decedent’s inventory of livestock and 
feedstuff valued at $160,800.50 at the date of 
his death as income accrued in the taxable 
year ending at his death The held 


services such as 


two 


court 
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+} 


he mere ownership of the 
so valued had not 


property 
“caused it to be gross 
income accrued to him up to the date of his 
death within the 
used in section 


meaning of the language 
$2 ” A petition for 
review of the Tax Court’s decision in this 
case by the Circuit Court of Appeals for the 
Fifth Circuit 


+} 


was dismissed on motion of 
e government’s attorney on July 7, 1944 
The reported cases do not reveal any other 
attempts on the part of the Internal Reve 
nue Service to apply the 1934 amendments 


to any but items intrinsically income 


This was the background and experience 
under the original and relatively simple in- 
come tax law of the 1920's and under the 
1934 amendments with regard to which the 


Seventy-seventh took 
Morgenthau’s sug 
gestions by repealing the 1934 amendments 
and substituting in the 


, 
Code the 


Congress action in 


response to secretary 


Internal Revenue 
provisions of Section 126 
ence to the committee 
(H. R. 7378) 


a the 


Refer 
reports on the bill 
which that Congress enacted 
Revenue Act of 1942 discovers no 
intent to broaden the coverage of the re 
pealed 1934 make the 


provisions of Section 126 apply to anything 


amendments or to 
except realized income from interest, rent, 
dividends, 
like sources intrinsically classed as income 
per s¢ That of the Committee on Ways 
and Means (House Report 2333, Seventy 
seventh Congress, First Session, 1942-2 CB 
372) cites the effects of the Supreme Court's 
ms in the Enright and Pfaff companion 


cases, cite d ab ve, 


compensation tor services and 


de cisit 


in producing a heavy tax 
piling up of income in the 
return, and justifies the 
amendment by a statement that it 


burdet the 
decedent's last 
“would 


eliminate this hardship by this in 


he persons who actually receive it, 


taxing 
come te 
whether ich persons be the executor of the 


decedent or his heirs.” ‘There is no com 


ment in this 


report whatever to indicate 
the amendments in question amounted 


anything more than a relief provision or 


were intended to apply to any objects of 
taxation different from those affected by the 


1934 


Committee’ 


amendments In the Finance 


1631, 


SEC ond Se ssion, 


senate 


(Senate 


Report 


seventy seventh (¢ 
1942-2 B 504), 


scussion of the 


rress 


there is embodied a de 


terms and intended 


| 
yt tre 


amendments by Sectior 


act 


Careful scrutiny of that discussion and 


the examples of the intended application of 


the new method of 


taxing the income of 


decedents not 


regularly taxed in their life 


Commissioner v. Linde 


times discovers no 


hint of anv intent to 


modify any of the doctrines and 


principles of the 


basic 
income tax law, including 
those which have been disregarded if not 
actually overruled in the court of appeals’ 
decision in the Linde 


pointed out above 


case, as we have 
Likewise, there have 
been no attempts, other than in that case, 


on the part of the Internal Revenue Service 


to apply the rule of Section 126 to any kind 
of income of farmers from their crops 
Even in the Linde case the attorneys for the 
Revenue Service never presumed to argue 
for so broad an interpretation ot that sec 


tion as the was thei 
respect for the basic principle of the income 
though the material in the 
mischievous Harvard Law Review note was 
available to them well before their brief was 
written. On the contrary, their 
wert 


court gave it, such 


tax law, even 


arguments 
that the 
marketing 
between the harvesting of the 


confined to a _ contention 


interposition of the cooperative 
transaction 
decedent’s grapes and the receipts of his 
proceeds of sale distinguished the case trom 
the ordinary one of a farmer’s estate selling 
the crops or livestock produced in the 
course of the decedent’s farming operations 
They apparently considered that the cleat 
cut classification of such crops and livestock 
as merely 


and not 


ywwned by a decedent 
income accrued at date of 
death in the Tax Court decision in Estate 
of Tom L. Burnett, cited above, was as valid 
under the Section 126 as it had 
been under the 1934 amendments 


property 


gross 


terms of 


It may readily be concluded from the 


foregoing record of legislative intent and 
that the 


“ ” 
reversing 


administrative practice court of 


appeals has, in the part ol! its 


opinion in the Linde case, completely mis 


interpreted and perverted to its own pur 


history of Section 126, 


pose the legislative 
ha 


and S gone lat! 


beyond anything the 


Commissioner’ s 


attorneys or the Internal 


Revenue Service iad argued or hoped tor 


in its petition for review of the Tax ¢ ourt’ 


decision The Service's practices were, ex 


with 


cept limited 


respect to a group ol 


taxpayers’ returns involving issues sub 
tantially identical with those of Mrs. Linde 
1944 and 1945, in accord with 


vhich recognized the 


yrséathne Veal 
a policy real intent of 
the Congress in enacting Section 126. On 
consideration of this 


with the 


departure from con 


sistency) history and purpose of 
statutory provision being construed by the 


court, the conclusion that the court of ap 
peals’ decision, if it makes any law at all, 


makes bad law, [The End] 
683 


Is Ines¢ apabl 











While the Convention Also Applies 
to Individuals, the Article 


Discusses the Corporate Provisions 


Income and Estate Tax 


( N MARCH 30, 1955, the United States 

signed with the Italian Republic two 
tax conventions, one relating to taxes on 
income (Senate, Executive C, Eighty-fourth 
Congress, First Session) and the other to 
taxes on estates and inheritances (Senate, 
Executive D, kighty-fourth Congress, First 
»ession) 


In general, they follow the pattern of 
income tax conventions that are in effect 
with 17 countries and estate tax conventions 
that are in effect with 12 countries 


Income Tax Convention 


The Italian tax system consists of vari 
ous schedular taxes on income from lands 
and tarms, buildings, and movable wealth 
(ricchezza mobile), which includes the taxes 
on interest of all kinds, business income, 
professional income and salaries. In the 
case of individuals, there is superimposed 
the progressive complementary tax on in 
come As the counterpart of the United 
States income taxes and surtaxes, all the 
foregoing taxes are listed in Article I as 
the Italian taxes covered in the convention 


Although they are not mentioned in Ar 
ticle I, the convention apparently envisages 
under Article VI the special taxes intro 
duced by the law of August 6, 1954. on 
companies, one of which is based on the 
value of a statutory definition of capital 
based on the balance sheet, and the other is 
a tax of 15 per cent on the company’s in 
come in excess of 6 per cent of said capi- 
tal. A foreign company pays the tax on 
the basis of the larger of either the capital 
destined for operations in Italy or that em- 
ployed in Italy, as of December 31 of each 
year 


Article VI provides that if one of the 


contracting states (for example, Italy) im- 


poses a tax based on property and income, 
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(for example the U'nited States) derives 


an enterprise of the other state (United 
States) shall be subject to the part of the 
tax based on property only with respect 
to property used or employed in the former 
state in the activity of such enterprise, and 
shall be exempt from the part of the tax 
which is based on income, if it is exempt 
from tax on income under Articles III and 
V. Article III] would exempt a United 
States enterprise from the Italiay tax in 
respect of industrial and commerciai profits 
if it is not engaged in trade or business in 
Italy through a permanent establishment 
situated therein. In Article V, one state 
exempts an enterprise of the other state in 
respect of income from the operation of 
ships or aircraft registered in the other 
state. 


While the convention is reciprocal and 
covers individuals as well as corporations, 
it will be discussed primarily from the 
viewpoint of a United States corporation 
deriving various classes of income from 
Italy 


Business Income 


An American corporation operating in 
Italy through a branch of any kind is sub 
ject there to the tax on income from mov 
able wealth (Category B), which has a 
national rate of 18 per cent, to which are 
added additional percentages for the benefit 
of the province, the commune, the chamber 
which bring the total 
rate in Milan for 1954 up to 25.313 per cent 


of commerce, etc 


In addition, the corporation must pay the 
special company taxes at the rate of 0.75 
per cent on the capital employed by the 
branch and the complementary tax of 15 
per cent on the amount of the net profit of 
the branch in excess of 6 per cent of said 
capital 
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additional centimes which, in Milan, bring 


: 
; 
- 















By MITCHELL B. CARROLL 
Attorney, 
New York City 


Conventions with Italy 


If the United States corporation has a 
permanent establishment in Italy, it is sub 
ject to the tax in respect ot! the 
Italy 
Italian 


deemed to be 


entire in 
(Article 


expor ts, no 


come trom sources 
Ilt (1)). To 
profits will be 
United States 


within 
facilitate 
derived by a 
from the 


enterprise mere 


purchase of goods or Italy 


(Article III (2)) 
The test for 


merchandise in 


measuring the income ot a 
United States corporation which is attribut 
able to the 


Italy is the 


permanent establishment in 


amount of industrial or 
profs 
be expected to derive it it 


pe ndent 


com 


mercial such establishment might 


were an inde 


enterprise engaged in the same 


or similar under the 


activities same or 


arm’s 
States corporation 


and dealing at 
United 


(3)) 


similar conditions 


length with the 


(Article IT] 


W here 
ot the 
both 


is a 


result 
establishments in 
when there 
States and a 
United States and 
rules for 


(Article 


profits are derived as the 
joint 


countries, as, for 


activity of 
example, 
factory in the United 
Italy, the 
authorities 


sales office in 
Italian may 
the apportionment of such 


Ill (4)) 

In determining the net 
Italy, 
as deductions all 
curred, 


agree on 


prohts 


proht ot the es 


tablishment in there will be 


allowed 
expenses, wherever in 
allocable to 


executive and 


that are reasonably 


said establishment, including 


general administrative 


cable (Article III] (5)) 


The term “permanent 


expenses so allo 


establishment” is 


defined as meaning a_ branch, 


othee, tac 
fixed place of 
include the 


and temporary use of merely 


tory, warehouse or othet 


business It 


does not casual 


storage facil 


ities, nor does it 


include an agency unless 


the agent has and exercises a general au 


thority to negotiate and conclude contracts 


stock 


on behalf of an enterprise, of has a 


Conventions with Italy 


of merchandise trom which he regularly 


fills orders on its behalf 


To facilitate 
modities o1 
broker, 


ing in the 


trading primarily in com 


securities through a bona-fide 


commission agent or custodian, act 
ordinary course of his business 


as such, the enterprise of one country 
vhich carries on business dealings through 
intermediary in the other 
shall not be 


establishment 


such an country 


deemed to have a permanent 
therein. The encouragement 
of exports is the object of a provision which 
that the 


example, of 


states in substance maintenance 


in Italy, for a fixed place of 


business exclusively for the 


purchase of 


goods shall not of itself constitute a perma 


nent establishment, nor does the term in 


clude a subsidiary (Article I] 


(1)(ec)) 


corporation 


Parent and Subsidiary 


The independent-enterprise rule is 
applied in the 


also 
relations between a 
(for 
subsidiary 


case ol 
parent corporation oO! one 
ple, the United 
im the other (for 


state exam 


States) and a 
example, Italy). If the 
parent corporation, by reason of its partici 


pation in the financial 


management or the 
structure of an enterprise of the 


(tor 


other state 
Italy), makes or 
their 


conditions 


example, imposes on 


the latte r, in 


commercial or financial 


different 


relations, those 


trom 


which would have been made 


with an inde- 
any profits, which 
have accrued to one of the 


prises but by 


vendent enterprise, would 
] 


normally enter 
conditions 
included in the 
profits ot that enterprise and taxed accord 


(Article IV) 


such 
may be 


reason of 


have not so accrue d, 


ingly 


Ships and Aircraft 


As an exception to the permanent-estab 


state 
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lishment rule, if an enterprise of one 











(for example, the 


United 
income from the operation of ships or air- 
craft registered in that state, such income 
shall be exempt from taxation in the other 


States) derives 


state (for example, Italy)* (Article V (1)). 
Dividends 
As an Italian corporation is subject in 


respect of its profits to the tax on income 
from movable wealth (Category B), the 
profits when distributed as dividends are 
not again subjected to a schedular tax. 
Hence, they bear no source tax when paid 
to nonresident individuals or 
but are included in 
ject 


corporations, 
income sub 
to the complementary tax when the 
shareholder is a resident individual, or sub- 
ject to the complementary company tax 
payable by a corporate shareholder on all 
income in excess of 6 per cent of capital 

Hence, Italy had no source tax to con- 
cede, but the United States agreed to reduce 
its withholding rate from 30 per cent to 
15 per cent in Article VII, which places a 
ceiling of 15 per cent on the rate of tax 
imposed by one of the states (for example, 
the United States) upon dividends received 
from sources in such state by a resident or 


entire net 


corporation of the other state (for example, 
Italy) not permanent 
ment in the former state 
goes further by 


having a establish 
The United States 
agreeing that its withhold 
ing rate shall not exceed 5 per cent if the 
shareholder is an 
trolling, 


Italian corporation con 
directly or indirectly, at least 95 
per cent of the entire voting power of the 
corporation paying the dividend, and if not 
more than 25 per cent of the gross income 
of such paying corporation is derived from 


interest and dividends, other than interest 
and dividends received from its own sub 
sidiary corporation. This rate reduction 


shall not apply if the relationship between 


the two corporations has been arranged 


or is maintained primarily with the inten- 
tion of such (Article 


VII)’ 


securing reduced rate 


Interest 
The Italian 


movable 
in the 


rate of tax on 
wealth 


income from 
(Category A) applicable 
case of interest is 22 per cent plus 


1 The present convention is deemed to suspend 
the arrangement between the United States and 
Italy providing for relief from double taxation 
of shipping profits, effected by an exchange of 


notes dated March 10, 1920, and May 5, 1926 
(Art. V (2)) 
?Under Par. (3) of Art. VII, each state re- 


serves the right to increase the rates of tax 
provided in this article and, if either state so 
increases such rates in the case of residents or 
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por ation 


can ¢ la m 


tax It is 


credit for 
clearly the 


this Italian 
counterpart of the 


(including a 


assescement and collection of the tavec which 


additional centimes which, in Milan, bring 
the total rate up to 23.525 per cent. 
As Italy would not agree to exemption 


from or reduction of this tax, no article 
concerning it was placed in the convention. 
Hence, the United States continues to col- 
lect its withholding rate of 30 per cent 
on interest paid to individuals resident and 
corporations organized in Italy that are 
not engaged in business within 
the United 


trade or 
States. 


Royalties 


Italy followed the example of numerous 
other European countries which have sought 
to attract American technology by exempt- 
ing at the source royalties and other amounts 
paid by Italian consideration 
for the right to copyrights, patents, 
designs, secret processes and formulas (in 
cluding rentals and like payments in respect 
of motion picture films, or for the use of 
industrial, commercial or 


licensees as 
use 


scientific equip- 
ment) to a resident or corporation of the 
United States not having a permanent es- 
tablishment in Italy (Article VIII) 

This great importance as 
Italy has pending the so-called Tremelloni 
bill, which would introduce a withholding 
tax on such royalties paid to foreign cor- 
porations of 22.5 per two thirds 
of the amount of the royalty, making an 
effective rate of 15 per cent. Pending the 
enactment of this bill, Italy, during recent 
years, has been 


article is of 


cent on 


taxing royalties paid to 
nonresidents by disallowing them as deduc- 
tions from the taxable profit of the licensee 
The latter may seek to recoup the amount 
of the tax from The licensor 
may show that a proportion of the royalty 
covers expenses incurred in connection with 
the patent or other licensed right or prop- 
erty, and, hence, the taxable amount of the 
royalty should be correspondingly reduced 
It is significant that the Tremelloni bill pro- 
vided for taxing two thirds of the royalty, 
the remaining one third being 
cover 


the licensor. 


excluded to 
expenses 


Real Property Rentals and Mining Royalties 
Income from real property (not includ- 


ing interest derived from mortgages and 





corporations of the other state, either state may 
terminate this article by giving written notice 
of the termination to the other state, through 
diplomatic channels, on or before the thirtieth 
day of June of any calendar year, and, in such 
event, this article shall cease to be effective on 
and after the first day of January in the year 
next following that in which notice was given 
(Art. VII (3)). 
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court) concerned with the 


t 








bonds secured thereon) and royalties in re 
spect of the operation of mines, quarries, o1 
other natural resources is to be taxable only 
in the country of source However, the 
recipient of such income who is a resident 
or corporation of the other state may elect, 
for any taxable year, to pay tax on a net 
basis, that is, as if engaged in trade ort 
business within such state through a perma 


nent establishment situated therein (Article 


IX) 


Business Visitors 


In principle, compensation for labor or 
personal services, including the practice of 
the liberal professions, is taxable only in 
the state in which such services are ren 
dered. By way of exemption, a resident of 
Italy shall be exempt from United States 
tax upon such compensation it he 1s tempo 
rarily present in the United States for a 
period or periods not exceeding a total of 
90 days during the taxable year and if the 
received for such 


does not exceed $2,000 in the 


compensation services 


aggregate 

However, if the compensation is received 
for labor or personal services performed 
as an employee of, or under contract with, 
a resident or corporation of Italy, the in- 
dividual will be exempt from United States 
United States does 
not exceed a total of 90 days during the 
taxable year 


tax if his stay in the 


These provisions apply mu 
tatis mutandis to a resident of the United 
States with respect to compensation fot 
personal services otherwise subject to in 


come tax in Italy (Article XI) 


\s compared with a number of other 
tax conventions to which the United States 
is a party, this article represents a back 
vard step trom the time limit of 183 days 
in the taxable year, and the ceiling of 
$10,000 allowed in the case of an individual 
who visits one state and is not employed 
by a resident or corporation of the other 


state 


Private Pensions, Life Annuities 


Taxation on the basis of residence, rather 
is the principle of liability 


private pensions and life 


than of source, 
in the case of 
annuities received from sources in one state 
by persons residing in the the other. By 
“pensions” is meant periodic payments made 
in consideration of past services rendered 


Conventions with Finland, Art. XI: Greece, 
Art. X Norway, Art. X; and Switzerland, 
Art. X 
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or by way of compensation for injuries re 
ceived. The term “life annuities” means a 
stated sum payable periodically at stated 
times during life or during a specified num 
under an obligation to make 


the payments in return for adequate and 


ber of years, 


full consideration in money or money's 
worth (Article X (2), (3) and (4)) 


Students’ Remittances, Teachers’ Pay 


lo encourage the exchange of students 


and teachers, exemptions are granted by 
the state visited for limited periods. A stu 
dent or business apprentice, who is a resi 
dent of Italy, for example (but not a citizen 
of the United States), and who ts tempo- 
rarily present in the United States exclu- 
sively for the purpose of study or training, 
shall be exempt by the United States from 
tax on payments made to him by persons 
resident in Italy for the purpose of his 


maintenance, education and training (Article 


X11). 


Similarly, a resident of Italy (other than 
a citizen of the United States) who tempo 
rarily visits the United States for the pur 
pose of teaching for a period not exceeding 
two years at a university, college, school 
or other educational institution in the United 
States shall be exempt-in the United States 
from tax on his remuneration for such 
teaching for such period (Article XIII). 


Relief from Double Taxation 


The credit for foreign taxes in the In- 
ternal Revenue Code is confirmed in the 
convention as a means of avoiding doubie 
taxation in cases where income is not ex 
empt at source in Italy. Thus, the United 
States, in determining its income taxes 
specified in Article I, in the case of its 
citizens, residents or corporations, may, re 
othe: 
convention, include in the basis upon which 


gardless of any provision of this 
such taxes are imposed all items of income 
taxable under the United States revenue 
laws as if the convention had not come 
into effect, but shall deduct from its taxes 
the amount of Italian income taxes, under 
1954 Code Sections 901 
(Article 


article refers to 


to 905, inclusive 
XV(1)(a)) The fact that this 
Article I and that the 
latter does not include the complementary 
tax on the net income of companies in 
excess of 6 per cent of their capital raises 


the question whether a United States cor 





poration can claim credit for this Italian 
tax. It is clearly the counterpart of the 
Italian complementary tax on individuals 
which would be allowed as a credit, but it 
would appear that the United States Treas 
ury did not wish to resolve this question 
in the treaty. 


For its part, Italy, in determining its in 
come Article I—which 
complementary in 
the 
corporations, 


taxes 
not 
tax 


specihed in 
the 
companies—in 


include 


does 


come on case ot its 


citizens, residents o1 


may, 
provision of this 
convention, include in the basis upon which 


regardless of any other 


such taxes are imposed all items of incom«e 
as if this convention had not come into effect 


However, Italy will deduct from the taxes 


so calculated the United States tax on in- 
come from sources in the United States 
(not exempt from United States tax under 


this convention), other than dividends, but 
in an amount not exceeding that proportion 


of the Italian taxes which such income 
(other than such dividends) bears to the 
entire income (other than such dividends) 


of the taxpayer. With respect to dividends 
the United States and 
taxed therein, Italy shall allow as a credit 
only 8 per cent of the amount of such divi 


dends (Article XV (1)(b)*) 


from sources within 


The fact that the above provision appar 
ently the 


on 


does not cover Italian comple 


mentary income tax companies means 


that they are left subject to double taxation 


created by the imposition of this tax on 
entire net income from all sources, including 
income exempt under the schedular taxes, 


such as dividends from foreign or Italian 
companies and profits allocable to branches 


in other countries 


Mutual Assistance 


Information available 


tive 


the 
exchanged by 
the competent authorities of the contracting 
States, 


under respec 


taxation laws shall be 
insolar as it 1s 
the 


Tor 


necessary 
provisions of the 
the prevention of 
administration of 


tor carry 


ing out present con 


fraud of 
statutory 


vention, 
for the 


sions 


provi 
relation to 
taxes which are the subject of the present 
Any information so exchanged 
treated as not be 


against tax avoidance in 
convention 
must be and 


other 


secret may 


disclosed to any persons than those 


‘Art. XV (2) states that the provisions of Art 
XV may not be construed to deny the exemp- 
tions from United States tax or Italian tax, as 
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“(10) 
quired 


‘I he 
from 


voluminous 
the field 


reports now re- 


should be curtailed. 


(including a court) 


assessment and collection of the 


the 
taxes which 
are the subject of the present convention, 
or the determination of appeals in relation 
thereto 


concerned with 


Information which would disclose 
any trade secret or trade process is 


to be supplied (Article XVII) 


One state 
by the 
the other state (as though such taxes were 
imposed by the former state) as will assure 
that the reduced rates of 
taxes granted under the convention by such 


not 


collect such taxes covered 
which 


may 


convention are imposed by 


exemptions of 


other state shall not be enjoyed by persons 
not entitled to such benefits (Article X VIII). 


These limita 


Foreign 


within the 


National 


provisions are 


tions the 


advocated by 
Trade Council, Inc 


Miscellaneous Provisions 


A special procedure is provided for the 
where a taxpayer shows proof that 
the action of the revenue authorities of the 
contracting 


case 


resulted, or will re 
sult, in double taxation contrary to the pro- 
this The taxpayer 
may lodge a claim with the state of which 
he is a citizen, or if he is j 


states has 


visions of convention. 


not a citizen ot 
either state, with the state of which he is a 
resident, or if the taxpayer is a corporation, 
with the state in which it was organized. 
Should the claim be upheld, the competent 
authority of such will come to an 
agreement with the competent authority of 
the other with a 


state 


state view to equitable 


avoidance of the double taxation in ques- 
tion (Article XVI). 

The convention contains two other pro 
tective clauses. Its provisions may not be 


construed to restrict in any manner any 
exemption, deduction, credit or other allowance 
now or hereafter accorded by a state in the 


determination of its tax (Article XIX (2)) 


difficulty or doubt 
the interpretation or application of the con 
vention, or its 


If any arises as to 
relation to any conventions 
to which a contracting state is a party, the 
competent authorities may settle the ques 
tion by mutual agreement (Article X1X(3)) 


The competent authorities may prescribe 
necessary regulations 
with other directly in order to 
give effect to the provisions of the conven 


tion (Article XX) 


and may communi- 


cate each 


the case may be, granted by 
of this convention 


Arts. XII and XIII 
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taxes were $201 million less than estimated, 


but all other taxes and miscellaneous re 











Effective and Termination Dates 


The present convention will become effec 
tive on the first day of January of the 
calendar year in which instruments of ratifi 
cation are exchanged in Rome. It will con 
tinue to be effective for a period of five 
beginning with first 
January and indefinitely thereafter. It may 
be terminated by either party at the 
of such five-year period or at 
thereafter, provided that 


years such day of 
end 
time 
months’ 
prior notice of termination has been given. 
In such 


any 
at least six 


the convention will cease to 
be effective on the first day of January 
expiration of the six-month 


event 


following the 
period 
Estate Tax Convention 


This applies to the 
States estate tax and to 


convention United 


Italian estate and 


inheritance taxes, and is of interest to 
United States citizens in that it implements 
the provisions in 1954 Code Section 2014, 
to avoid the double taxation of property, 
other than real property situated in Italy,’ that 


may pass on their death to heirs or legatees 


It follows the pattern of other estate tax 
which the United States 
is a party by providing in Article III rules 
of situs for the purpose of the imposition 
of the tax, and in Article V the credit for 
Italian inheritance taxes in the 


conventions to 


estate or 
case of a 


person who at the time of his 

death was a national of, or domiciled in, 
the United States 

Article IV defines the extent of the 


exemption allowed by one state in the case 
of a person who 
domiciled in, the 


was a national of, or 


other state. 


[The End] 
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and review determinations and 


settlements on the 


to reopen 
merits 


(5) Performance of agents should not 
be judged on the basis of production quotas. 
There should be a return to the system 
which places more reliance in the judgment 
of the group supervisor in determining what 
type of case ought to be handled by agents 
under his control and the time to be allotted 
to a particular agent to make an 
Agents should not be 


to make a hurried 


exami 
compelled 
ineffectual 
nation through a production quota 


“(6) There should be assembled in the 
national office groups of specialists capable 


nation 


and exami 


of giving advice to the field on particular 
technical subjects. It is believed essential 
that specialized problems should be passed 
upon by an experienced group of technicians 
and not entrusted to the judgment of 
This is particularly true 


with respect to such matters as engineering 


individual agents 
problems, exempt organizations, corporate 
distributions and adjustments, pension and 
profit-sharing trusts, insurance, and interest 
computations 


should be re- 


position as a statutory 


“(7) The Chief Counsel 
| 


store< 


to his tormer 
‘>The gross estate of a United States citizen 
decedent includes all property, real or personal, 


tangible or intangible, except real property 


Conventions with Italy 


officer appointed by the President and con 
firmed by the Senate. 

“(8) So 
under the 


Chief Counsel re 
authority of the General 
Counsel for the Department of the Treas 
ury the Chief 
vested in the 
subject to the 


long as the 
mains 


control of the 
should be 


budgetary 
Office 
Counsel 


Counsel's 
General and not 
budgetary control of the Commissioner. 


Some adjustments should be made in the 


salary scale of the Chief Counsel’s Office 
so that top positions of comparable re 
sponsibility in the Commissioner’s Office 
will not be above those of equal responsi 


bility in the Chief Counsel’s Office. 


“(9) A study should be conducted under 
the direction of the Joint 
Internal taxation to 


Committee on 
Revenue determine 
whether a separate conference section should 
be established in the district director’s of 
fice. From information available it 


that the new informal conference procedure 


appears 


working 
that the 


is not 


and 


satisfactorily in all regions 


overburdening and conflicting 


administrative and 


technical duties of the 


group supervisor make it impossible for 


one man to adequately periorm sue h duties 


situated outside of the United States (1954 Code 
Sec. 2031(a)). 
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The 


from 


“(10) 
quired 


voluminous reports now re- 
the field should curtailed. 
There should be a lessening of requirements 
from the field statistical reports and 
The compilation and furnishing of 
statistical information which the field offices 
are 


be 


lor 
data 


now required to submit seriously inter- 
fere with the main function of determining 
and collecting taxes 


“(11) Adequate clerical and stenographic 
assistance should be provided for revenue 
agents and others engaged in making tax 
determinations. This is a problem which 
has existed for some years but recently has 


become more acute 


“(12) This report sets forth certain com 
ments of the present operation of the Internal 
Revenue the reorganization 
The the that 
the released for public 
examination and that public 
be held the ad 


group’s 


Service under 
advisory group 1s ol 


should be 


opinion 
rep rt 
analy SIs and 


hearings for discussing 


visory recommendations.” 


The Secretary 


Income taxes decrease deficit. 


mad 


The ROV- 
a better net budget showing 
This 
improvement is shown in the monthly budget 
statement for June, which reports a fiscal 
year-end deficit of $4.192 billion, some $300 
million less than was forecast in the Janu 
ary budget 


ernment 


in fiscal year 1955 than was expected. 


Budget 
budget 


receipts were $60.303 billion and 
were $64.494 
stimulated by rising 
prosperity, were $1.3 billion higher 
than had been estimated, after allowing for 
the $7.4 billion 


effect in 1954 


expenditures billion. 


Receipts, incomes and 


greater 


tax reduction program in 


Expenditures, 


were $] 


January. 


billion 
This in 


however, 


higher than estimated in 
because Oo! 
the budget 
farm price pro 
flexible price supports, 
enacted by the Congress last year, will not 


1956 


large 
$1.2 


part 
billion 


spending 


was an increase ol 
over 
the 


which 


estimate in 
for supports 
gram, im 


become effective until fiscal year 


However, total spending for the year just 
ended $3.3 billion than spent in 
the prior fiscal year and almost $10 billion 
less than spent in fiscal 1953 


was less 


Budget rec eipts 
$60.3 
the budget 
than 
income 


for the fiscal 1955 

Most of the increase 
estimate resulted 
collections of 


year 
were billion. 
overt from 
indi- 


income 


larger expected 


vidual 
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taxes Corporation 


ternal Revenue Service It is here that the 


interpretative rules and most of the regu- 


taxes were $201 million less than estimated, 
but all other taxes and miscellaneous re 
ceipts exceeded the January estimate. 


Professions retirement fund.—One of the 
bills which the Ways and Means Com- 
mittee gave serious consideration to but 
postponed action upon was H. R. 10, popu- 
larly known as the Keogh bill. This is a 
proposal which would permit doctors, lawyers, 
professional men and the self-employed to 
deduct from current incomes, under certain 
restrictions, amounts which these taxpayers 
could build funds for 
themselves. The bill is aimed at eliminating 
inequality, which its supporters claim exists 
because do provide 
and benefits for 
their employees with an income tax deduc- 
tion tor 


use to retirement 


corporate employers 


such retirement pension 


amounts so set aside The protes- 
sional man and the self-employed are not 


able to this 

The 
represented by 
staff 


opposed 


do for themselves 


which 
Humphrey and 
assistant, Laurens Williams, 
this bill the ground that it 
would bring about a sizable loss in revenue 


Department, 
Secretary 
Mr 


on 


Treasury was 


his 


The Treasury’s opposition, however, is not 
the “In 
difference of under the 
law self-employed indi 
viduals and employees, the Department would 
be sympathetic to a limited form of special 


absolute as Secretary said: 
of the 


present 


view 
treatment 
between 


allowances when general tax relief is pos- 
sible in the future.” Mr. Williams 
“In general, we believe that it would 
desirable to permit investment of the sav 


said: 


be 


ings eligible for the exclusions in a fairly 
broad range of investment. 
of United States could be 
offered in forms appropriate for the accumu- 


Special issues 
savings bonds 


lation of retirement funds. Special custodian 


banks or 
investment companies also could be author 
ized. 


accounts or segregated funds in 
The direct purchase of some special 
form of annuity policies would be an obvi 
ous 


form of accumulation.’ 


The Commissioner 


Our cover. 
ant 


Mr. Justin F. Winkle, Assist 
Commissioner of Internal Revenue 
(Technical), and his four division directors, 
Messrs. Swartz, Wells, Arick King, 
are awarded cover space month. 
outstanding 
government 


and 
our this 
men have 


the 


These constructed 


careers in service of their 


This quintet of veteran administrators, 
led by Mr. Winkle, comprise the adminis- 


trative rule-making authority of the In- 
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BUDGET RECEIPTS AND EXPENDITURES 
FISCAL YEARS 1954 AND 1955 
(In millions) 


Fiscal Fiscal Y ear 1955 Change, 
Year Actual 1955 
1954, January, Compared 
Actual 1955 with 
(Final Budget Actual 
Figures) Estimates Actual 1954 
Budget receipts: 
Individual income taxes $32,383 $30,700 $31,649 $734 
Corporation income taxes 21,523 18,466 18,265 3,258 
Excise taxes 10,014 9,073 9,194 820 
All other taxes (net) 1,239 1,220 1,523 + 284 
Customs 562 570 606 + 44 
Miscellaneous receipts 2,311 2,302 2491 + 180 
Deduct: refunds of receipts 3,377 3,331 3,426 +49 
Net budget receipts 64,655 59,000 60,303 4,352 


Budget expenditures (net): 
Major national security programs 


Department of Defense—military 40,336 34,375 35,847 4,489 
Mutual military program (including 
direct forces support) 3,641 3,225 2,601 1,040 
Atomic Energy Commission 1,895 2,050 1,856 39 
Strategic and critical materials 651 994 802 +151 
Total national security 46,522 40,644 41,107 5,415 


Relatively uncontrollable programs: 
Veterans’ compensation, pension and 


benefit programs 3,297 3,512 3,515 +218 

Agricultural price support 1,526 2,159 3,410 + 1,884 

Federal-aid highway grants 531 600 595 + 64 

Grants to states for public assistance 1,438 1,445 1,427 1] 

Interest on the public debt and on 

tax refunds 6,470 6,558 6,457 13 

Other 1,000 1,021 946 54 

Total relatively uncontrollable 14,262 15,295 16,350 +2. ORK 

Other programs 
Mutual security (economic and tech 

nical ) 1,243 1,078 1,113 130 

Veterans Administration—other 952 896 891 61 

Housing and Home Finance Agency 615 185 127 +742 

Agriculture Department—other 1,040 962 929 111 

Post Office Department 312 268 366 + 54 

Treasury Department—other 656 339 155 501 

All other 3,400 3,837 3,456 + 56 

Total other programs 6,988 7,565 7.037 $-49 

Total budget expenditures (net) 67,772 63,504 64,494 3,278 

Budget deficit 3,117 4.504 4,192 + 1,075 

Note Figures are rounded to nearest million and will not necessarily add to totals 
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ternal Revenue Service 


It is here that the 
of the regu- 
initiated to clarify and give effect 
o the highly complex of the 
Re subsequently to be 
discusse d, debated and 


interpretative rules and most 


ations are 


provisions 
Internal 
ved, otten con 
tested through the administrative processes, 
and into the Collectively, they 
afford the Service a background of 130 years 
of devoted 
they 


programs 


venue Code 


revie 


on courts 
management 
taken 
ot 


Justin FE, Winkle 
ion of vital posts in the Service since 
In 1937, he headed the 
tions Division the 
served 
He assisted 
World War I] 


served as a 


During their ca 
part all of the 
law administration 


have 


in 


major tax 


has held a long succes 
1934 
Regula 
Employment 


Rules and 
oO! Tax 
as technical assistant 
the 


excise 


Unit, and later 
of that 


; 
1 


unit 
the 
and 


in organiza 


on oft tax pro 
the 
As 
as 


He 


on 


member 
Staff, 
(¢ Jperations), and 
ommissioner (Planning) 

present 


gram, has 


ot 
(Commissioner’s 
sistant (ommiussioner 
Assistant ( 
appointed 
May ) 1955 


management as 


to his 


position 


Mr 


| ax 


Harold ‘I 


Rulings 


ol the 
This division makes 
tax 


Swartz is Director 
Division 
rulings on questions 
thei 


rectors on 


of law for taxpay 
district 


other 


and advises 
federal 
alcohol, 


the se 


cTs and 


counse l, 


all 


} than 
involving tobacco, and fire 
It that the 


vice makes known to the public its posi 


taxes 


those 


arms is from rulings 


et 


tion on the many complicated tax questions 
thei the weekly 
Swartz en 
Service in 1935 
In 1943 he 
otice as 
Divi 
Advisor 
Income 
of the ¢ 
Staft He 
position 
reorganization of the 
1952. Mr. Swartz 
published 


through publication 


Bulletin 


in 


Internal Revenue Mi 


tered Internal 


New 


the 


the Revenue 
York City 
Washington 

the 


served as 


aS an agent in 


transferred 
( hiet ( 


to 
onteree ot 


He later 


Deputy Commissioner of the 


Pension Trust 
sion 
to the 


Tax \ 


lechnical 


nit, and as a member 


om 


missioner’s management was 
the 


Internal 


appointed his 
of the 


service 


to present at 


time 
Revenue 
the 


in 


18 


author of many articles on 


corporation taxes and pension plans 


Mr. William A. Wells 


echnical Planning Division 


Director 


1s 


the 
his division 


or 


initiates or reviews all regulations promul 


the 
internal 


gated by [reasury 


Department under 


the Che division he 
directs is responsible for the technical con 


tent or tax 


revenue laws 


return 


forms and 


instructions, 
and makes analyses of new and amendatory 


Mr. Wells entered the In 


Service 1922 as an audi 


tax legislation 
ternal 
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Revenue in 


September, 


In 


condition 


conclusion, arguendo, that 


ect to Mr. 


assuming, 


existed with res 


tor. He joined the staff of the Office of the 


Chief Counsel as an attorney, serving with 
both the and the 
Regulations Divisions 


Review Legislation and 


1946 he became 
of the Commissioner’s manage- 
and to the 
In 1952 he served as Assist- 
of the Technical Planning 
Since 1935, Mr. Wells has special- 
field of tax legislation and regu 
lations, and has participated in the study 
and ot 


In 
a member 


staff 
(ommiussioner 


ment 


technical advisor 


ant Director 
Division 
ized in the 


drafting every major revenue 


act 
that time 


Ned W. Arick 


Technical 


since 


Mr 


Special 


the 
His 


tax 


Director 


is 


of 
Services Division 


division conducts studies 


special ot 
problems, including engineering issues, 
responsible the of 
weekly Revenue Bulletin, and 
among other special publications, the annual 
Your Federal Income Tax. Mr. Arick trans- 
to the Internal Revenue Service 
1934 from the office of the 


the 


and 
the 


is for publication 


Internal 


ferred in 


legislative coun 


He 


participated in the initial organization and 


se] House 


in of Representatives 
development of the social security tax pro 


of the As 


a member Regula 


Chiet 


gram Internal 


the 

in 
Arick 
revenue 
or 


Revenue Service. 


ot Legislation and 


the 


Division the 


Counsel, Mr 
of imternal 
preparation regulations 
1948 he became a member 
sioner’s management staff 
ot the ‘Technical 
Branch in the Technical 
and was appointed to 
on July 18, 1954 


Mr. Eldon P 


International ‘Tax 


tions 


otice ot 


was active in the study 


legislation, the 
In 


ommis 


and 
thereunder 
ot the ¢ 


He later served 


as Chief 


Programming 
Planning 
his 


Division, 


present position 


King Director 
Relations 


1s the 


He 


represents the Commissioner in negotiations 


of 
Division 


of tax treaties and agreements with foreign 
governments. Mr. King first entered 
Internal Revenue Service in 1920 
attorney in the office of the Chief Counsel 
In 1935, he was named special deputy com 
missioner and served 
of the United States 
treaty negotiations with 
that time He was 
meetings of the Fiscal ¢ 
of Nations 
ternational tax from 1936 to 1943 
Mr. King of Summary of the 
British Tax System, with Special References 
to tts Administration He lectured 
tensively, contributed 


the 


an 


as 


has as a representa 


tive bilateral 


in tax 


other countries 


since a delegate to the 
of the 


with in 


ommittee 
League in 


studies 


connection 


is coauthor 


has ex 
numerous 


articles to various publications on taxation 


and has 


under tax treaties 


1955 
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“claim of right” doctrine of the North Amer- 


ican Oil Consolidated case,” rather than the 


| POLITICIANS, BEWARE!—Continued from page 674 


A related question to be answered is that 
of the governing law, federal or state, which 
determines what constitutes a gift for fed- 
eral income tax purposes. In Lyeth v. Hoey,” 
the Supreme Court ruled that federal law 
controlled, reasoning that 


In dealing with the meaning and ap 
plication of an act of Congress enacted in 
the exercise of its plenary power under the 
Constitution to tax 


exemptions from that 


income and to grant 


tax, it is the will of 
Congress which controls, and the expression 


of its will, in the 


absence of language evi 


dencing a different purpose, should be in 
terpreted ‘so as to give a uniform application 


to a nationwide scheme of taxation’.” 


Unencumbered by varying state 
respecting the 
eral 


decisions 
the fed 
complete 
years as to the 


definition of “gift,” 


cases have been in almost 


harmony for the last 25 


essential elements. There must be a com 
petent donor, a clear intention to make the 


gilt, a donee 


capable of receiving the gift, 
a transfer sufficient in law to vest legal title 
in the donee, together with a relinquishment 


of dominion and control of the gift property 


by delivery to the 6 


donee Applying this 
definition to the facts here assumed it seems 
that all objective criteria have been 
satisfied for the 
pleted gift. It is true that the donors may 
have been prompted to make the gift by the 
prospect that political 
money 


clear 


establishment of a com 


their would 
to defray campaign costs, 


motive 1s 


friend 
need the 
but this insignificant,” unless it 


burgeons into a 


reservation of intent to 
make a gift or a purpose to make a condi 
tional gift 


To conclude that a was 
made is another way of saying that a choate 
gift was neither intended nor effected. Rev 
Rul. 54-80, however, raises no question of 
a conditional gift, for it is assumed that a 
good and valid gift 
Thus the 


herein 


conditional gift 


was made originally 


ruling into the 


facts 
that a 
Allen sub 
ject to the condition that if the gift property 
was diverted to personal use the original gift 
somehow failed 


would read 


considered the conclusion 


bona-fide gift was made to Mr 


This assumption seems to 


# 38-2 usrc § 9602, 305 U. S. 188, 193-194. 

"See Edson wv. Lucas, 40 F. (2d) 398, 404 
(CCA-8, 1930), and Apt v. Birmingham, 50-1 ust: 
{ 9247, 89 F. Supp. 361, 370 (DC Iowa) 

“ Helwvering v. American Dental Company, 
43-1 ustc { 9318, 318 U. S. 322, 331 


Politicians, Beware! 


admit of no provable exception and, 
fore, would 


there 
seem vulnerable to the rule ot 
Heiner v. Donnan™ that conclusive presump 
tions are unconstitutional. For example, 
reading the ruling literally, even if a tax 
payer were able to prove that campaign 
were made unconditionally, 
under the ruling he would stil] be taxed on 
that portion of the gift funds 


his personal use 


contributions 
diverted to 


The ruling also disregards the logic that 
if a gift is to be conditioned in the manner 
suggested by the ruling, the condition should 
be expressed.“ The mere fact that the donee 
failed to use the funds in the 
pected by the 


alter the completed gift 


The Tax Court has recently had occasion 
to consider the effect of conditions, if im 
posed upon an intended gift, in the case of 
Winchester 
the recipient of 


manner ex 
would not 


45 


donors seem to 


George Jones, Jr Jones was 
Foundation 
fellowship subject to the expressed condition 
that during the period of his 
he was to other occupation 
on penalty of forfeiture of the 
The urged that this 


constituted a consideration for 


a Guggenheim 


appointment 
engage in no 
stipend 
government condition 
the grant of 
the fellowship, an argument which was re 


jected by the court, however, for this reason 


“A payment made subject to a condition 
is or is not a gift depending upon whether 
the parties intended 
condition as a 
ment,” “ 


compliance with the 
consideration for the pay 


The court concluded—five judges dissent 
ing—that the condition was not intended to 
constitute a consideration for the award 

Contrary to the 


case, 


mandate of the Jones 
the ruling allows no room for a show 
ing by Mr. Allen that (1) there was no 
condition placed upon the contribution, or, 
if conditioned, (2) compliance with the con 
dition was not intended as consideration for 
the donation Instead, the ruling assumes 
that the contribution to Mr. Allen was con 
ditioned upon his use of the funds for cam 
paign purposes 
defeat a gift 
Jones case- 


a consideration which would 
under the rationale of the 
yet that part of the contribution 
so used is treated as a gift 


3 uste J 913, 285 U. S. 312 (1931) 

Cf. Flying Squadron Foundation v. Crippen, 
Ind, 482, 169 N. E. 843 (1931). 

’ Blatz v. Lester, 54 Mo. App. 283 (1893) 

23 TC No. 37 (November 17, 1954). 
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In conclusion, arguendo, that 
Mr. 
seems doubtful 
that the ruling has given proper considera- 
tion to the fact that Mr. Allen would have 
held the unused funds as an implied trustee 
for the 


wore, 


assuming, 
existed with respect to 


Allen’s use of the 


a condition 
funds, it 


benefit of his contributors.” There 


even if he 


misapplied the balance 


fraud not being present—the rule of the 


“claim of right” doctrine of the North Amer- 
ican Oil Consolidated case,“ rather than the 
rationale of the Rutkin decision “ would seem 
to be controlling 
money in his hands would not been 
delivered to him in a manner which would 
have left him free to dispose of it at will. 


[The End] 


because the remaining 


have 


THE FEDERAL SYSTEM IS AN ASSET 


“To many, the expanding 
of the National Government seemed 
destined to reduce the States to mere 


administrative 


powers 


provinces. ‘This pros- 
pect was sharpened by Supreme Court 
decisions which appeared to have the 
effect of almost all signi- 
ficant constitutional limitations on the 
National activities. It 


was often aggravated by the convic 


removing 


expansion ol 


tion that many of the 
constituted 


newer activities 
individual 
to be under- 


invasions ot 
freedom and ought not 
taken by any level of government 
Thus the fear of usurpation of State 
rights was frequently combined with 
the fear of undue paternalism. 

“On the other hand, 
welcomed the 


many who had 
National 
authority began to wonder if our sys- 
had 
obstacle to effective government. Their 
fear was that our 
would 


expansion ot 


tem of federalism become an 
form ot government 
slow-moving and 


cumbersome to deal with the intricate 


prove too 


social and economic problems of an in- 
creasingly interdependent society and to 
cope with authoritarian regimes of the 
Nazi, and 
Our 


Vari- 
must 
thought, if it is 
20th 


Fascist, Communist 


eties governmental system 
be remodeled, many 
to be 


century 


adjusted properly to 
conditions. 

“The Commission views both posi 
The National 
States should 

competitors tor 

gov- 
ernment cooperating with or comple- 


extremes 
and the 
be regarded not as 


tions as 
Government 
levels of 


authority but as two 


menting each other in meeting the 
demands on both. Chiefly 
and the recurring 


threat of war, the expenditures of the 


Lrowme 


because of war 


“ See, for example, Robinson v 
Pa. 232, 59 Atl. 1078 (1904) 

* North American Oil Consolidated v. Burnet, 
3 uste $943, 286 U. S. 417 (1932) This case 
enunciated the rule, recently affirmed in U. 8. 
v. Lewis, 51-1 uste § 9211, 340 VU. S. 590, that 
income is only realized when the taxpayer re- 
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Powell, 210 


National 
much larger than those of the States 
and localities. But State 
activities continue to 
Equally significant is the 
interest in and recognition of the im- 
portance of State and 

essential 
federal 


Government have grown 


and local 
also expand 
increased 
local govern 
elements in an 
structure, 


ments as 
effective 
“The continuing vitality of State 
and local government affords the most 
solid evidence that our federal system 
is still an asset and not a liability. To 
be sure, it is not a neat system, and 
It makes 


sense or! re 


not an easy one to operate. 
large 
sponsibility, 
restraint. It requires toleration of 
diversity with respect to taxes, roads, 
schools, law enforcement, and many 
other important matters. 
have a 


demands on our 


our patience, our self 


Those who 
for streamlining 
awkward 


passion 
point to 


can 
easily features 
“Neve rtheless, the federal pring iple, 
along with the checks 
and balances, remains one of the 
great institutional embodiments of 
our traditional distrust of too much 
concentrated authority in government 
or, to state it positively, of our tra- 
ditional belief in distribution of au- 
thority among relatively independent 
governing 


principle of 


bodies. Experience has 
demonstrated the wisdom of the view 
of the that 


vidual preserved in 


Fathers 
best 
a system in which authority is divided 
which 
reconciled through the 
representative government.” 


Founding indi 


freedom is 


and in diverse opinions are 


processes ol! 
The Com 
mission on Intergovernmental Relations 
A Report to the President 


ceives Money under a claim of right and with- 
out restriction as to its disposition. 

“In Rutkin v. U. 8., 52-1 ustc { 9260, 343 
U. S. 130, a divided Court held that money 
obtained by Rutkin by extortion constituted 
taxable income to him because the funds were 
delivered to him to be expended as he wished. 
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| Digests and Comments 


Secrecy of Returns 


The Minister's use of a debtor's return 
to substantiate a disallowance of a 
doubtful debt charge-off is a violation 
of the secrecy provision of the act. 


In this rather interesting case, the Min 
ister disallowed a doubtful debt which had 
been charged off on a partnership return. 
The Minister introduced the debtor’s income 
tax return for to and after the 
charge-off taken 

took a dim view of 
this procedure and pointed out that had the 
meaget reflected on the 


years prior 
which the 
The judge, 


yea! in was 


however, 
income debtor’s 
return for the and 
that known to the 
creditors, certainly they would have justi 
fied the debt as 
doubtful 


year in question those 


proceeding year been 


creditor in regarding the 


Furthermore, the judge entertained con 
siderable doubt as to the propriety of the 
procedure of permitting the government to 
debtor’s income tax 
could have no 
Should the creditor 
the debt, 
action would 

open to m 
In other words, what is secrecy 


use as evidence the 


return when the creditor 
access to these tacts 
sued the 
the debtor’s 


have 


debtor to recover 
that 
privileged and not 


have 
return in 
been 
spection 

for the goose is 
Schecter 7% 

55 DTC 390 


the gander 
National 


secrecy for 


Minister of Revenue, 


Charitable Gift v. Bargain Purchase 


Gifts made in kind instead of cash are 
not deductible. 


\ taxpayer placed his old house on the 
market for sale at $3,000 
to buy the finally did so for 
$1,500 The treated the $1,500 
reduction in the asking price as a charitable 
donation. This There is 


A church wanted 


house and 


taxpayer 


was disallowed 


Canadian Tax Letter 


would seem reasonable to argue 


that it was 


Secrecy of Returns... 


Gift Deductions .. . 


Salesmen's Expenses 


Canadian Tax Letter 


actually 
whether the 
sold to the church at 


whether a git 
made to the church o1 
was 


a question ol was 
house 
a bargain price 
Donations to charity must be receipted and 
that receipt must be filed. Further, the 
amount deduction must be 
parted with by way of gift, and in this case, 
the church acknowledged no cash donation 
Further, gifts made in kind instead of cash 
are not deductible—Gaudin v. Minister of 
National Revenue, 55 DTC 385 


claimed as the 


Salesmen's Automobile 
Expense Allowance 


No automobile expense deduction exists 
if employer pays car allowance. 


A salary-plus-commission furniture sales 
man sought to deduct the cost of operating 
his automobile, meals-away-from 
home and entertainment expenses from his 
income. The Minister 


Che furniture salesman appealed 


certain 


disallowed these de 
ductions 


The 


part 


Appeal Board allowed the appeal in 
The appellant 
automobile from his em 

This half of 
per cent of his sales) was fatal to his auto 
mobile expense claim 


was in receipt ot a 


small allowance 


ployer allowance (one one 


The meals and entertainment 


modified by 


expenses 
were not an employer’s allow 
The appellant’s evidence proved that 
these expenses were genuine 
lant satisfied the required 

respect to the latter deductions; he was 
paid partly on commission, he was required 
to pay his own expenses, he 


ance 
The appel 
conditions in 


was employed 
in selling, he was required to carry on his 
work away from his employer’s place of 
business; and so far as the 


: meals and 
entertainment expenses were concerned, he 
did not 
ployer. These expenses were 
Cossette v. Minister of 


DTC 365. 


receive an allowance from his em 
deductible 
Vational Revenue, 


695 





of the legality of gratuitous assignments to 


Articles 


Smog over Corporate Distributions 


This is a review of ‘The Income Tax- 
ation of Corporate Distributions Under 
the Internal Revenue Code of 1954," 
by Harold G. Wren. California Law 
Review, May, 1955. 


Mr. Wren is a professor of law, Uni- 
versity of Oklahoma. 


While Part I of subs hapter c 
Code represents the efforts of 


of the 1954 
Congress to 
clarify the law pertaining to the taxation of 
distributions by corporations, the tax atmos 


phere in this area has still a hazy 


quality 
The article studies the changes effected in 
the law and draws the following conclusion 

Part has undoubtedly 
brought about some clarity in the law with 


reterence to 


I of subchapter C 


taxation of 
tact 


income corporate 
distributions. The 


that 


remains, however, 


there are a number of problems still 
unanswered in the new Code. The author 


examines a few of these 


(1) The taxability of a distribution of 
property.—W her« 


ings and profits to 


the corporation has earn 
cover the property’s 


basis, but not its fair market value, such 
a distribution is taxable as ordinary income 
to the shareholder to the extent 
market value of the property 
distributed In short, the Hirshon and 
Godley cases (Commissioner v. Hirshon Trust, 
54-1 ustc 9 9409, 213 F. (2d) 523 (CA-2), 
certiorari denied, 348 U. S. 861 (1954); 

Godley’s Estate, 54-1 
(2d) 529 (CA-3), certiorari 
S. 862 (1954)) are 
Code as under the 
indications in the com 
reports to the The Com 


in his proposed regulations adheres 


recipient 
ot the tam 


Commissioner v 
q 9423, 213 F 

denied, 348 U 
under 


USsTC 


just as 
good law the new 
old, 


mittee 


despite some 
contrary 
missioner 


to this view 


(2) The taxability of a stock redemption. 
Under the old Code 
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a stock redemption 


Digests and Comments 
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was taxed either as being essentially equiv- 
alent to a taxable dividend or as a redemp 
tion in partial liquidation, in which case it 
received capital gains 
attempt to aid the 


treatment In its 
taxpayer, the Code 
area which will be hard to 
first certain types ot 
capital 


creates a new 
isolate. It 
redemptions 


sets out 
which will be 
gains treatment if certain 
satisfied. It then 
concept: a redemption 
essentially 


given 
statutory stand- 


ards are creates a new 
statutory 
“not 


Presumably, 


which is 
equivalent to a dividend.” 
any redemption which can 
qualify neither as a partial liquidation, be- 
cause it is not a 
traction,” nor as a redemption entitled to 
capital gains treatment under one of the 
new special redemption sections may still 
get capital gains treatment if it can prove 
that it is “not essentially 
dividend.” But neither the 
ports nor the 


“genuine corporate con 


equivalent to a 
committee re 
Commissioner’s proposed 
regulations give any hint as to what might 
come within the category, other than those 
distributions which would be entitled to 


capital gains treatment for other reasons 


(3) The taxibility of a complete liquida- 
tion and subsequent reincorporation.—In 
stead of making 
solution of 


specific provision tor the 
problem, the conterence 
that it could be 
priately disposed of by judicial decision or 
by regulation.” 
the Code 


gains 


this 
committee felt “appro 
Yet, the plain language of 
demand 
complete 


would seem to capital 
treatment for any liquida 
tion: (a) It is first provided that any dis 
tribution in complete or partial liquidation 
shall be given capital gains treatment; (b) 
it is next provided that the rules 
spect to the taxation of dividends 
income shall not be applied to distributions 
in complete or partial liquidation; and (c) 
a partial liquidation is defined as a distribu- 
tion which is “not essentially equivalent to 
a dividend.” In the 
definition for a 


with re 
as ordinary 


absence of a similar 


“complete liquidation,” it 
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would seem reasonable to argue that it was 


trom the 
Statute, to give 


the intent of Congress, as seen 


plain meaning of the com 
plete liquidations capital gains treatment in 
all cases. The chances of success for such 
an argument are remote, 


of the 


however, in view 


language of the report ot! the con 
ference committee and the Commissioner’s 
proposed Both of indi 
cate that a complete liquidation followed by 
subsequent reincorporation will be treated 


as a dividend distribution, despite the ab 


regulations these 


sence of any special provisions in the Code 


Another 


say that a 


possibility, however, 


comple te 


would be to 
liquidation was the 
as several redemptions of the various 
shareholders’ entire interests and 


Samm 
. therefore, 
the transaction should be given capital gains 
treatment under Section 302(b)(3). While 
reine would be 
a reacquisition of stock previously 
redeemed, thereby stockholders 
t waiver of the 
rule, 


the subsequent orporation 


deemed 
causing the 
benefit of the 
family-membet 


o lose the 
attribution there is 
nothing in the statute to indicate that this 


would deny them capital gains treatment 


(4) The taxability of dispositions of Sec- 
tion 306 stock. Code has created 


a loophole in the case of Section 306 stock 


The new 


for which there is no apparent justification 
The effect of the 
tial capital 


new law is to permit par 


gains treatment ot 


dividend 
distributions by way of stock dividends. If 
a corporation's earnings and profits increas: 
after the distribution of a nontaxable 


dividend, a 


stock 
corresponding increase in the 
value of the Section 306 stock 


h apital 


fair market 
will be 


given gains treatment; 1! 
earnings and profits decrease after the dis 
stock dividend, capital 
gains treatment could be obtained by way 
ota redemption, to the 

Both the 


ommissione r’s 


tribution of such a 


extent of the de 
committee 
proposed 

ate that this was intended, but the 


| 
ax avoidance 


rease reports and the 


regulations indi 
obvious 
possibilities inherent in the 


well cause the Eighty-fourth 


| 
ruie may 


examine the wisdom of Sec 


gress to re 


ion 306 


Confusion in Gratuitous Assignments 


This is a review of ‘Judicial Trends in 
Gratuitous Assignments to Avoid Fed- 
eral Income Taxes,'’ by Ralph S. Rice. 
Yale Law Journal, June, 1955. 


The author is a professor of law, Uni- 
versity of California, Los Angeles. 


Confusion and irrationality reign, it is 


said in this article, in judicial interpretatior 


Articles 


of the legality of gratuitous assignments to 


avoid tederal income taxes 


Four concepts have been used by the 


courts in rendering judgment upon the 
various schemes devised by taxpayers to re 
direct their income to objects of their bounty 
so as to minimize the progressive 


of the 


features 
mcome tax 


The 


cepts as 


article discards two of these con 


inadequate and calls for 


judicial 


understanding of, and adherence to, the re 


maining two concepts as a means of leading 
to equitable and pred table results in cases 


involving gratuitous assignments 


“There are two current theories which, 


though popular, are thoroughly inadequate 


to establish sound rules of taxation where 


gratuitous anticipatory assignments of in 


come are concerned. The ‘flow of satisfac 


tions’ concept proves too much: if it were 


literally adopted every transfer of income 


producing property would create tax lia 


bility in the donor measured by the amount 
of the subsequent income even if the donor 
‘cut the string’ 


completely. This cannot be 


the law. In contrast, the concept that in 


come It sllow ~ 
too little 


ownership of property proves 


Everything capable of transfet 


may be said to be 


property; anticipatory 
assignments would always be successful if 


it were 


necessary 


to prove only that there 


was a transter of property when the antici 


patory made 


assignment was 


“On the other 


hand, the rule that income 


must be who earns it 


taxed to the person 
has been applied with logic and consistency 
in most cases and is a helpful guide through 
the decisions respecting anticipatory as 
income It has not 


should be 


donor ‘ 


Ssignment ot been 


although it applied in all cases 


where embody thei 


earnings oT 


their personal services in capital assets 


which they gratuitously assign. The basi 
principle of tax liability in this < arise 


from the concept that control by donot 


ver income or the source of income as 
signed requires that the income be 
him. Judicial and adher 
ence to the las two docti nes will lead to 


predictable 


' 


taxed © 
understanding of 
equitable and results in cases 


involving gratuitou ignment 


inticipatory 


or income 
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Simplification of Pre-1942 
Powers of Appointment 


This is a review of “If This Be Simplifi- 
cation—A View of Pre-1942 Powers of 
Appointment and the 1954 Internal 
Revenue Code Section 2041," by 
Harrop A. Freeman. Cornell Law Quar- 
terly, Spring, 1955. 


Mr. Freeman is a professor of law, 
Cornell Law School. 


Taking issue with the 
of 1954 Code relating to pre 
1942 powers of appointment in estates, the 
article suggests the 
tions in Section 2041 
should 


clarity and fairness 
provisions 


following simplifica 
“(1) pre-1942 powers 
will executed 
pre-1942 regardless of when the donor dies; 
(2) the definition of 
powers should be 


ondite 


include those in any 


‘taxable’ 
clarified and ‘rec 


‘general’ or 
further 
should be eliminated; (3) 
where the donee attempts to appoint to the 


niceties’ 


takers in default exactly as they 
ceive the 


would re- 
takers, no tax 
shall be col 
lected whether there is a renunciation or not.” 

Code 2041(a)(1) taxes “ ‘prop- 
erty with respect to which a general power 
ot appointment Oc- 
tober Under 
the Code, only where the testator died be- 
July 1, 1949, are pre-1942 powers 
considered to be created in wills executed 
before October 21, 1942 Where testators 
of wills executed before October 21, 1942, 
died after July 1, 1949, powers of appoint- 
ment are considered to be created at the 
date of the This creates 
an inequity, 2041 (a)(2) 
whether 
since all wills executed 
written in the light of a long 


property as such 


on the power of appointment 


Section 


created on or before 
21, 1942, is exercised’ = 


tore 


decedent's death 
Section 
taxed 


since by 


post-1942 powers are exe! 


cised or not, and 


pre-1942 were 


“Government is said to be a necessary evil. 


be without merit. 


history of taxing only the exercise of powers 
of appointment. The first 
plification would be a politic 


suggested sim- 
move and no 
method of tax evasion is presented thereby 

One of the exceptions to the definition of 
a general power of 
‘ ‘exercisable in 


appointment as one 
favor of the decedent, his 
estate, his creditors, or the creditors of his 


estate’” is the power to “ ‘consume, invade, 
or appropriate limited by 


able standard’ 


an ascertain 
This is a tax trap for 
shows an 
tax all other powers to “ 


the unwary since it intention to 


‘consume, invade, 
* that are not limited by an 
‘ ‘ascertainable standard’ : 

The “accountability” 
est” tests and 
and 
as to the 


or appropriate’ 


and “adverse 


conflicts 


inter 
arising between 
federal law 
powers in 


states between state and 


exercise of favor of 
creditors leave serious questions unanswered 
The author questions the wisdom of leaving 
such issues unresolved in a statute 


to clarify the law. 


intended 


The author doubts that the elimination of 
the word “passing” from the 1951 
of Appointment Act 1954 Code 
changes the rule of Helvering v. Grinnell, 
35-1 ustc J 9107, 294 U. S. 153. In this case 
the Supreme Court held that a tax on the 
power of appointment did not apply if the 
appointee refused the appointment and took 
in default of appointment 


Powers 
and the 


The Court hinged 
its decision on the conclusion that no prop 
erty passed under the power since the re- 
sult of its 

beneficiaries. 


exercise was rejected by the 

In support of his third simplification, the 
author points to more recent court decisions 
and revenue rulings denying the 
of a pre-1942 
been an 


taxability 
power wherever there has 
appointment only to those 
would take in default and of the same 
and interests 


who 


share 


The saying appears to 


For can anything be at once necessary and evil? True, all 


governments have had a history of evil-doing, more or 


less. 


is indistinguishable from their evil. 


begins when they step out of bounds. 


However, it does not follow from this experience that their good 


Governments—assuming a proper limitation 
of their activities—are necessary and not evil. 


Their evil 


The only 
necessity is that their evil actions be discontinued. 


Such an achievement 


is unlikely until the principles prescribing the 


boundary lines are searched for and 


found.’’—Leonard E. Read, Government—An Ideal Concept. 
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Tax=-Wise 


Meetings of Tax Men 


University of Chicago.—Administrative 
policy, tax-fraud problems, trusts and estates, 
corporate distributions and adjustments, cor 
porations and shareholders, employee prob 
lems, business problems, tax accounting, and 
Treasury regulations will be studied Oc 
tober 26-28 in a federal tax conference con 
ducted by the 
School 


some 20 tax 


University of Chicago Law 
In addresses and panel discussions, 
examine the 
laws and their implementation and the prac 
tical aspects of tax planning. William N 
Haddad, Frederick O. Dicus, Frederick R 
Shearer, William M. Emery, Paul F. John 
Walter J. Blum will be chairmen 
ot the six 


specialists will 


son and 
sessions. Prominent government 
tax men are scheduled to speak. The pro 
meeting includes an 


gram for the opening 


address by John Potts Barnes, General Coun 
sel, Internal Revenue Service; one by Spur 
Avakian, of Oakland, California, on the 
subject of rights and remedies of taxpayers 
suspected ot fraud; 
fraud. Mr 


This will be 


lerence 


geon 
and a panel discussion 
on tax 


Haddad will preside. 


the eighth annual tax con 
sponsored by the university 


New York University.—‘lo raise the 
level of tax knowledge, thinking and prac 
tice” and “to provide a forum at which tax 


practitioners can have access to the most 
thinking and knowledge in the 
important objectives of the Four 
institute on Federal 
sponsored by New York 
to be held November 9-18 at the Barbizon 
Plaza Hotel in New York City Henry 
Sellin is executive director of the institute, 
and Harry F. Weyher, Milton Young, Sid 
ney | Martin A. Roeder, Henry 
Smith, George J. Brady, Carbery 
John J. Boland, Adrian DeWind 
M« Donald, Paul Little, Harry | 
Wilbur H Kos 


Tax-Wise 


advanced 
field” are 


teenth Annual 


‘Taxa 


tion, University, 


Robert S, 
Cassorte 
O’Shea, 
Robert J 
Rudick, 


Friedman, Boris 


| Taxes... 


Tax People... 
Things Taxed... 


telanetz, Herman Stuetzer, Jr., Jacquin D 
Bierman, Leslie Mills and Harry Silverson 
will preside over the meetings. Among the 
speakers will be Arnold Raum, judge in 
the Tax Court of the United States, and 
Percival F. Brundage, deputy director of 
the Bureau of the Budget, both of Wash 
ington, D. C.; Thomas N. Tarleau, of New 
York City; Norman A. Sugarman, of 
Cleveland; and William ¢ Warren, dean 
of the Columbia University School of Law 

The registration fee of $150 covers all 
sessions except the dinner 
includes outlines and other 


quests fo! 


and 
materials. Re 
limited 
placed with M1 

Federal Taxation, New 


Washington 


meeting, 


because ot 
Sellin, Insti 
York Uni 
New York 3 


Annual 
Novem 
and busi 
ness administration of the university, at 
the St. Charles Hotel in New Orleans. The 
four-day meeting will deal with such prob 
lems as net operating 


registration, 
Space, Can be 
tute on 


versity, square 


Tulane University.—The Fifth 
Tulane Tax Institute will be held 
ber 16-19, by the schools of law 


loss carry-overs and 
carry-backs, redemptions of corporate stock, 
and transfers taking effect at or after death; 
basic problems of partners and partnerships 
will be discussed. Other topics will include tax 
consequences of oil payments and tax aspects 
of oil and gas trades 
$50; further conference 
can be obtained from the Tulane Tax Institute, 
Norman Mayer Building, New Orleans 19 


University of Oklahoma.—The Univer 
sity of Oklahoma College of Law and the 
Oklahoma Bar Association will hold their 
fifth annual taxation October 
13 and 14 at the Norman 
Tax problems of farmers and of partners 
will be studied 


The registration fee is 
information on the 


institute on 
university, at 


Marquette University.—The Institute on 
Taxation of Marquette University will hold 
its annual tax clinic September 28-30. For 


details, Lawrence H Nichols, Dire 
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registration, fuel and excise on the vehicle and its tires). 


out to $4,480. 


PF Oe 
United Press Photo 


The crisp, new, genuine dollar bills (3,212 of them) covering both sides of this giant 
tractor-trailer couldn't cover the taxes paid by the average vehicle of this size (sales, 


The burden would average 


The 30-foot-long, eight-foot-high tractor-trailer was sent to Washing- 


ton, D. C., to dramatize the American Trucking Association battle against new highway 


taxes. 


tor, Marquette University Tax 


Kast Wisconsin 


Clinic, 312 
Milwaukee 3 


Avenue, 


American Society of Women Account- 
ants. The national 
American 


convention of the 
Women Accountants 
and the American Woman's Society of Cer- 
tied Public Accountants will be held at the 
Hotel John Marshall in Richmond, Virginia, 
October 20-23 

to Elizabeth D 
Moore, 


tion 


society ot 


Inquiries can be addressed 

Collins and Shirley T. 
(ochairmen, Committee on Conven- 
Publicity, 2805 Road, 
Richmond 28 


Dumbarton 


Tax Practice Institute. 
announcement by the Tax 
tute, Munsey 


two courses ot 


According to an 
Practice Insti- 
Building, Washington 4, D. C 
lectures—‘Federal Income 
Under the New Revenue Code 
and Regulations” and “Tax Problems of 
American Business’—will run 
ously in Washington, 
Baltimore Phe 


700 


Taxation 


simultane 
Philadelphia and 


courses will start late in 


About the bills: They were rubber-cemented to the body to permit easy salvage. 


September and end in December 
will include E 
of the institute, 


| ecturers 
Edward Stephens, director 
four other 


certified public accountants 


lawyers and six 


Pennsylvania Society of Public Account- 
ants.—Sessions of the Second Annual Tax 
Clinic of the Pennsylvania Society of Public 
Accountants are scheduled for September 
10, 17, 23 and 24 at the Hotel Abraham 
Lincoln, at Reading. Further information 
may be obtained William J. Wall, 


P. O. Box 352, Reading, Pennsylvania. 


trom 


University of Denver.——The 
business administration announces that the 
Fifth Annual University of Denver Tax 
Institute will be held September 21-23 in 
its auditorium, 1445 Cleveland Place, Den 
ver, Colorado. 


college ( 


Texas Technological College-—The dd 
partment of accounting ot 
logical College, at Lubbock, is planning its 
yearly tax conference for October 17-19 


‘Texas Techno 
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College of Puget Sound.—A tax meeting 
will be held September 22 through 

tember 24 at the College of Puget Sound in 
Tacoma, Washington It is the 
annual forum to be cosponsored by the 
Western Washington Chapter of Tax Ex 


ecutives 


Sep 


s¢ cond 


Institute and the Further 
secured from its chai 


1010 White Building 


college 
information may be 
Paul A. Diers, 


Seattle 1 


man, 


Chicago Association of Commerce and 
Industry.—On September 13, the Chicago 
Association of Commerce and Industry will 
present a roundtable discussion by 
ot experts, wit! 


a panel 
questions and answers from 
the audience, on Illinois 
municipal re 
occupation tax and the new 
occupation tax 


recently enacted 


tax laws the use tax, the 
tailers’ retailers’ 
Rules and regulations gov 
each of the also be dis 
will be at 12:15 p. m 


Ballroom of the 


taxes will 
cussed, The meeting 


erning 


he Grand Palmer 


State Tax News 


California. 


empowers the 


An amendment (Chapter 1175) 
probate court to modify the 
tax order for any deductible 
paid aiter the 


item which 


is established or order nxing 
order 
upon the establish 


against the 


the tax is 
could be 
ment ot 


Formerly, the 
modified only 
de bts 


enterec 


estate 
Another recent amendment (Chapter 1382) 


raised the county treasurer’s commission to 


3 per cent of the inheritance taxes paid to, 
and accounted for 


by, him each year, and 
increased his maximum commission on any 
to $750. It also raised to $65,000 


Veal ly 


one estate 


the maximum commission which a 
a first-class county 
$15,000 the 


a treasurer o! a 


county treasurer ot may 


retain and to commission which 


county below the fourth 


class may retain 


Connecticut.—}} 


of interest 


Public Act 26, the rate 
on refunds of succession tax paid 
on contingent remainders has been reduced 
trom 4 per cent 


to 2 per cent 


Illinois.—Under the 
1955 Municipal 
Act, Illinois 
an additional 
half of ] pel 
of the voters The 
lected by the 
must file a 
ordinance with the 


] 


later 


provisions of the 


Retailers’ Occupation Tax 


cities are authorized to levy 


sales tax not to exceed one 


without 


cent prior approval 
sales tax is to be col 


state, and cities 


which impose 


the tax certified 


copy oft the 
department of revenue 
than five days after the effective 

ordinance Ordinances become 


effective 1 the 


Tax-Wise 


first day of the montl 


following a lapse of ten days after publica 


tion or, in commussion-torm cities, on the 


following 30 days 
unless the ordinance is passed 


first day of the month 
alter passage, 
as an urgent measure, in which case it be 
comes effective the first day of the next month 


As o! 


revenue 


August 15, the 
listed 140 cities 
enacted the sales tax 


department of 
as having officially 
Besides Chicago, the 
following cities levied the tax 
August 1, 1955: Bartonville, 
Champaign, Danville, East St 
Highland Park, Hoopeston, Lincoln, 
Mattoon, Norridge, North Chicago, Ottawa, 
Pekin, River Forest, Streator, Urbana, 
Waukegan, West Frankfort, Western Springs, 
Wheaton, Zion Zeigler 


Massachusetts. 
ter 596) 


eflective 
Benton, Cairo, 
Louis, Herrin, 


Marion, 


and 


\ recent enactment (Chap 
makes specific the 
charitable 


exemption 


more circum 


stances under which a 


transite! 


may quality tor 


from inherit 


ance taxes 


New Jersey. 
provides that transfers of property, in cases 
where 


Chapter 135, newly enacted, 
some right or interest is reserved to 
the transteror, shall not be 
fers to take effect 
more than 
irrevocably 
interest 


Ohio.—House Bill 439 removes a 5 pet 
cent penalty for nonpayment of taxes within 
after accrual, when taxes 
cannot be determined and paid because of 
unavoidable 


taxed as trans 
at death if such transferor, 
prior to his death, 
disposes of all 


three years 


such right of 


one year such 


circumstances 


Pennsylvania.—It was 
in the United States District Court for 
the Eastern District of Pennsylvania, that 
corporation not 


recently decided, 


a foreign registered to do 
business in Pennsylvania is subject to serv 
ice of process when it maintains a furnished 
iffice in Philadelphia and employs an engi 
neering representative and a sales assistant; 
is listed in the Philadelphia telephone di 


well as in the 


rectory, as classified dire« 


tory; and does a _ substantial 


amount oft 
Kulicke i Roll 


Pennsylvania 
way Bearing Company, Ini 


business in 


Wisconsin. Annuity benefits payable to 
the widow of a federal 
under the United 
Retirement Act 
trom inheritance 


deceased govern 

states 
held ex 
taxation on the 
strength of New 
York. That authority relied upon by 
Wisconsin because Wisconsin adopted its 
| former New York inheritance 
tax law In re kstate of Carroll | 
Wisconsin June 1, 


ment employee 


Civil Service were 
empt 
decisional authority in 


Was 


law trom the 


weet, 


Supreme Court, 1955 
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Only a Few Dollars— pay had already increased basic salary scales 


Times 1,300,000 for Federal Classification Act employees by 
70 per cent between August, 1939, and July, 


f ) + > or > > ¢ ° % 
When President Eisenhower sent mes- 1954. The accompanying chart, taken from 
sages to Congress last January proposing the reprint 


Os shows minimum and average 
salary adjustments for major groups of fed 


salaries by grade in the years 1939, 1951 
eral civilian employees, the suggested in- (July 8, 1951, was the effective date of the 
creases amounted to an average of about most recent increase in salary scales en- 
5 per cent for Federal Classification Act acted by Congress for classified and postal 
employees and about 6.5 per cent for postal . 


employees These proposals would affect 
more than 1,300,000 workers 


employees), and 1954. Average-salary figures 
were obtained by weighting each salary step 
within a grade by the number of employees 

According to Reprint No. 2162, United at that step, that is, they reflect the effect 
States Department of Labor, Bureau of of increases in basic salary scales and of 
Labor Statistics (from the Monthly Labor’ merit increases in pay within the grade for 
Review, April, 1955), statutory changes in each period 


Per cent increase to 
Schedule and grade August, July 8, July 1, July 1, 1954, from 
1939 1951 1954 August, July8, 
1939 1951 
General schedule 
Minimum salary rate $1,180° $ 2,500 $ 2,500 111.9 
Average salary 1,223 2,596 2,632 115.2 
Minimum salary : 1,440 750 750 91.0 
Average salary 1,489 861 955 98.5 
Minimum salary rate 1,620 2,950 2,95 82.1 
Average salary 1,683 3,119 3, YO 
Minimum salary rate 1,800 3,175 Zz 76 
Average salary 1,867 3,398 3,46. 85 
Minimum salary rate 2,000 3,410 3, 70 
Average salary 2,099 3,681 3, 81 
Minimum salary rate 2.300 3,795 3,795 65 
Average salary 2,414 4,111 4,223 75 
Minimum salary rate 2,600 4,205 
Average salary 2,704 4,495 
Minimum salary 2,900 4,620 ,620 
Average salary 3,020 4.942 5.042 
Minimum salary ri 3,200 5,060 5,060 
Average salary 3,298 5,346 5,400 
Minimum salary rate 3,500 5.500 5,500 
Average salary 3,620 5,741 5,879 
Minimum salary r: 3,800 5,940 5,940 
Average salary 3,974 1,230 289 
040 040 
360 415 


Minimum salary rate 5,600 8,360 8.360 
Average salary 5,793 8,652 8,710 


Minimum salary r: 4,600 
Average salary 4,797 


7 
7 


Minimum salary rate 6,500 9 600 9,600 
Average salary 6,850 9 880 9 940 


Minimum salary rate 8,000 10,800 10,800 
Average salary 8,465 11,245 11,197 


rhe minimum was computed by weighting (SP-1, SP-2, and CAF-1) which were combined 
equally the base pay for each of the 3 grades under the general schedule 
? Per cent decrease 
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Schedule and grade Au 


just, 


1939 


Crafts, protective and custodial 


1: Minimum salary rate 


Average salary 


Minimum salary 


rate 
Average salary 
Minimum salar 
Average salary 


Minimum salar 


1, 
l, 
i, 
a 
l, 
l 


Ave rage salar y 


Minimum salar 


Average salary 


Minimum salary rate 


Aver age salary 


l, 
l, 
l, 
‘, 
salar # 


Minimum rate 


Average salary 


l, 


Minimum salary rate 2, 


Average salary v3 


Minimum salary rate 4 


Average salary 


10: Minimum salary rate 


Average salary 


600 
690 
OO 
166 


200 
290 
320 
400) 
500 
580 
680 
721 
S00 
918 
OOO 
118 
300 


Per cent increase to 
July 1, 1954, from 
August, July8, 
1939 195] 


July 1, 
1954 


July 8, 
195] 


201 
189 
124 
129.8 
112 
122.5 
108.: 
121 
98. 
107 
90.5 


84 
101 
87 
101 
0.4 
o0) 
75.6 


88.8 


City Tax Calendar... 


October 1—New York: New York City 
property tax due; New York City real es 


tate tax first installment due. 


October 15 


privilege 


Arizona: business 


Phoenix 
and payment 
Denver sales tax 
New Mexico: 


installment 


tax reports due 


Colorado and 
Albuquerque 
due. Pennsyl 
Erie employer withholding tax re 

ports and payment due; Scranton employer 
withholding reports 
Scranton 


and 


reports 
payment due 
occupation tax 


vania: 


and payment due; 


employer withholding 


school 


reports 


payment for district income 


tax due 


October 20—/ 


and 


ouistiana; Baton Rouge sales 


use and 


tax 
New Orleans 


and 


reports payment due; 


sales and use tax reports 


payment due 


October 21—Pennsylvania: Pittsburgh em 


ployers withholding reports and payment 
duc 


Tax-Wise 


October 25 


October 30 


October 31- 


New York: New York City 
conduit company tax reports and payment 
due; New York City public utility excise 
tax reports and payment Ohio: 
Cincinnati employe: reports 
and 


due 
withholding 
payment due 
Pennsylvania: Philadelphia in 
come tax reports and payment on wages 
and not withheld 
Utah: Provo merchant 
reports and payment due 


salaries due 


tax 


at 
and 


source 
retailer 


Kentucky: Louisville personal 
income tax withholding agents’ payment 
due. Missouri: St. Louis employer with 
holding reports and payment Ohio 
Columbus withholding t reports due; 
Dayton employer withholding reports and 
payment due; Dayton withholding tax re 
ports and payment, , due; 
Toledo withholding tax reports and pay 
ment due; Youngstown withholding tax 
reports and payment due. Pennsylvania: 
Philadelphia withholding tax reports and 
due 


duc 


ax 


if more than $25 


payment 
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State Tax Calendar 





The State Tax Calendar includes the re- 
port and payment due dates of important 
taxes—franchise, income and property—for 
the next month. 


ALABAMA: October 1 
ARIZONA: October 31 


turns and payment due 


Prope rty tax due 


Withholding re 


ARKANSAS: October 1—Property tax 
final installment due (last day) 

COLORADO: October 15—Corporate in 
come tax third installment due.—Per 


third installment 
Employers’ income 


sonal income tax 
October 31 tax with 


holding returns and payment due 


DELAWARE: October 30- 


come 


due 


Personal in 
tax third installment due. October 
31—Withholding returns and payment due 


DISTRICT OF COLUMBIA: October 15 


Income (franchise) tax second install 
ment due.—Personal income tax second 
installment due Unincorporated busi 
ness tax second installment due 

IOWA: October 1—Property tax second 
installment delinquent. October 30—Corpo 


rate income md installment due 
Personal income tax (calendar year) se« 


ond installment due 


KANSAS: October 15—C: 


tax sec 


tax sec 


Tt porate 
ond installment due 


income 
Personal in 


tax second installment due 


KENTUCKY: October 31—Income tax 


withholding reports and payment due 


LOUISIANA: October 1 


reports 


come 


Franchise tax 
and payment due 


MARYLAND: October 1—Property tax 


assessed by local collectors due October 
31—Return and payment of withheld tax 


aque 


‘Basic to human welfare is general acceptance of the dignity of man. 
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MINNESOTA: October 15- 


come tax second installment due 


Personal in 
October 
31—Property tax semiannual installment 
due 


MONTANA: October 15 


tax second 


Personal income 
installment due 


NEVADA: October 3 


terly installment due 


Property tax quar 


NEW MEXICO: October 15- 
third 
ome 


Corporate 
due Pet 
tax third installment duce 


income tax installment 


sonal in¢ 


NORTH CAROLINA: October 3 


erty tax due 


Prop 


NORTH DAKOTA: October 15—Corpo 
rate installment due 
Personal income tax third installment due 
Real property tax 


ment delinquent 


income tax third 


semiannual install 


OREGON: October 15 
tax third Personal in 
come tax third installment due. October 
31—Withholding tax reports and payment 
due 


Excise (income) 


installment due 


SOUTH DAKOTA: October 31—Prop 


erty tax second installment due (last day) 


TENNESSEE: October 3—Property tax 


due 


VERMONT: October 31—Employers’ r 


turn of income withheld due 


WASHINGTON: October 31 


tax semiannual installment due 


Property 


WISCONSIN: October 15—Property tax 
second installment from railroad, telegraph, 
sleeping car 


and express companies due 


This 


rests on the conviction that man is endowed with certain unalienable 
rights and must be regarded as an end in himself, not as a cog in the mechanism 
of society or a mere means to some social end.''—The Fund for the Republic 
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1955 © TAXES —The Tax Magazine 





Federal Tax Calendar 


October 17 (October 15 is a Saturday) —— October 31—— 


106 


1040 


106.606 
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FOR ALL STATES - FOR YOUR STATE 


State Tax Reports... 


© State taxation once was easy. The property tax, a franchise tax, and 
a few license taxes made up the picture. But now all this is changed. 


* New and drastic forms of taxation have been created, rates have sky- 

rocketed, more and still more tax money is demanded. Today, as never before, 
correct, continuing tax information is vital to effective, economical business management. 
And not just at return time, but all through the year. Tax control must be carefully planned, 
plans constantly revised to match the swift pace of present-day tax changes. 


* For these basic reasons Tax Men everywhere welcome the special assistance of CCH's 
State Tax Reports. 


* Forty-eight states and the District of Columbia are each individually covered by CCH’'s 
State Tax Reports, each state the subject of its own reporting unit. Swift, accurate, con- 
venient, the informative regular issues of each unit keep your tax facts and information 
constantly up-to-the-minute. Coverage includes new laws, amendments, regulations, rul- 
ings, court and administrative decisions, return and report forms—in short, everything 


important or helpful in the sound and effective handling of corporate or individual state 
taxes and taxation. 


Write for Full Details of Reporting for Your State 
COMMERCE. CLEARING, HOUSE, INC.., 
PUBLISHERS OF TOPICAL LAW REPORTS 


CHICAGO 1 New YORK 36 WASHINGTON 4 
214 N. MICHIGAN Ave S22 Firtn Ave 1329 E Srreer. N. W. 


CCH TOPICAL LAW REPORTS 





